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Preface

The idea for this book first came to me in 1991, while I was studying for an
MSc in West European Politics in the Government Department at the
London School of Economics and Political Science (LSE). The LSE is a rare
institution in that it has separate departments of International Relations
(IR) and Government. At the LSE, research and teaching on European
Integration and the European Community (EC) institutions was tradition-
ally the preserve of the IR department. But, in the early 1990s, with the
single market and the new EC policy competences in the Single European
Act and the Maastricht Treaty, the Government Department started to
become interested in teaching and researching EC politics and government.
At that time, however, there was not much theoretical literature from this
perspective. ‘Neo-functionalism’ and ‘intergovernmentalism’ are theories
of European integration, and are hence limited when applied to
government and politics. Those interested in the day-to-day workings of
the EC had to be content with mainly empirical and inductive literature,
under the umbrella of ‘EC studies’. As students of government, we
desperately sought a theoretical text on the government, politics and
policy-making of the emerging European-level political system.

Then, in 1994 I found myself in Washington, D.C., working as a
freelance consultant on European Union (EU) affairs while trying to finish
my doctoral thesis for the European University Institute, in Florence. One
of my most enjoyable assignments while in Washington was running a
series of sessions on ‘How the European Union Works’ for some officials
in the US State Department. I needed a book about the EU that could speak
to people who were primarily interested in the policy-process of the EU,
and were eager to compare it to the American system of government.
Alberta Sbragia’s edited book, from a project for the Brookings Institution,
came the closest (Sbragia, 1992). However, I still felt that a monograph
would be the best vehicle for achieving a coherent and comprehensive text.

I subsequently set about planning and writing the book when I returned
to academia in 1996, first at Brunel University in West London, and then
‘back home’ in the Government Department at the LSE. This process
turned out to be easier than I had feared. Since the early 1990s there had
been a huge increase in the number of political scientists trying to
approach the EU as an emerging ‘political system’. The result was an

xvil



xviii Preface

explosion of theoretical and analytical literature on EU government,
politics and policy-making. This new research appeared for the first time
in comparative politics journals (such as Comparative Political Studies and
West European Politics) and general political science journals (such as the
European Journal of Political Research and the American Political Science
Review), as well as in the specialist EU studies publications (such as the
Journal of Common Market Studies and the Journal of European Public
Policy). 1 consequently decided that the task should be to provide an
extensive review of this new research, while highlighting how these
approaches are connected to general issues in political science.

The result, I hope, is that this book will satisfy several interests. First, it
can be used as a teaching tool on EU government, politics and policy
courses, particularly for advanced undergraduates or graduates. For
introductory courses, the book may be used as a companion volume to
an introductory text on the EU, such as Dinan (1994). Second, the book
should be a guide for those involved in political science research on the EU,
particularly within the fields of comparative politics and comparative
public policy/public administration.

This book would not have been possible without the encouragement and
support of friends, family and colleagues. 1 wish to thank my publisher,
Steven Kennedy, and Vincent Wright, of Nuffield College, Oxford, who
provided invaluable encouragement throughout the writing of this book. I
would also like to thank my colleagues at the LSE who read and
commented on various draft chapters: Damian Chalmers, Keith Dowding,
Patrick Dunleavy and Christopher Hood. A special note of gratitude goes
to Matt Gabel, who read almost the entire book and provided numerous
suggestions for improving the text and ironing-out inconsistencies. I am
thankful to my students at Brunel and the LSE, who have had to suffer my
often strange and incomprehensible thoughts about the EU, and have given
me invaluable feedback on my ideas for the book, particularly Jan Meyer-
Sahling. Also, my ideas in this book have been shaped profoundly by my
friends and ‘fellow travellers’ in the international political science com-
munity, particularly Karen Alter, Cees van der Eijk, Mark Franklin, Maria
Green Cowles, Kris Deschouwer, David Farrell, Liesbet Hooghe, Hussein
Kassim, Amie Kreppel, Chris Lord, Howard Machin, Giandomenico
Majone, Peter Mair, Gary Marks, Anand Menon, Andrew Moravcsik,
Mark Pollack, Herman Schmitt, Tapio Raunio, Alberta Sbragia, Roger
Scully, Paul Taggart, George Tsebelis, Helen Wallace, William Wallace,
Paul Webb, Antje Weiner and Steve Wolinetz. And, I would really like to
thank the people in the EU institutions who have taught me so much about
the EU, especially Pete Brown-Pappamikail, Richard Corbett, Francis
Jacobs, Mike Shackleton and Martin Westlake.



Preface xix

Finally, I am deeply indebted to my parents, Godfrey and Maureen Hix,
without whose emotional and financial support over the years I could
never have been able to do the job of my dreams. However, the person
who deserves the greatest thanks is my wife and best friend, Beth
Ginsburg. She has been by my side since the beginning, enduring my
single-mindedness and my self-doubts, and offering support and counsel at
every stage. Beth, I dedicate this book to you.

SiMoN Hix
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Chapter 1

Introduction: Explaining
the EU Political System

The EU: a political system but not a state

How the EU political system works

Actors and institutions: the basics of modern political science
Theories of European integration: the neo-functionalist legacy
Structure of the book

The European Union (EU) is a remarkable achievement. It is the result of a
process of voluntary economic and political integration between the
nation-states of western Europe. It began with six states, now involves 15,
and will soon incorporate 20 or even 25. Also, it began as a coal and steel
community and has evolved into an economic, social and political union.
Moreover, European integration has produced a set of governing
institutions at the European level much like any other multilevel political
system. But, this book is not about the history of ‘European integration’, as
this story has been told at length elsewhere (see for example Dedman,
1996; McAllister, 1997). Nor does the book try to explain European
integration and the major ‘turning points’ in this process, as this too has
been the focus of much political science research and theorizing (for
example Moravesik, 1998; Sandholtz and Stone Sweet, 1998). Instead, the
aim of this book is to understand how the EU works today. How is
governmental power exercised? Under what conditions can the Parliament
influence legislation? Is the Court of Justice beyond political control? Why
do some citizens support the central institutions while others oppose them?
How important are political parties and elections in shaping political
choices? Why are some social groups more able to influence the political
agenda than others? Are policies to govern the single market deregulatory
or reregulatory? Who are the winners and losers from budgetary and
redistributive policies? Will Economic and Monetary Union work? Have
policies extended and protected citizens’ rights and freedoms? And, how
far are the central institutions able to act with a single voice on the world
stage?

We could treat the EU as a unique experiment. However, these are
questions that can be asked of any multilevel democratic political system.
And, the discipline of political science has developed a vast array of
theoretical tools and analytical methods to answer exactly these sorts of
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questions. Instead of a general theory of how political systems work,
political science has a series of mid-level explanations of the main
processes in all political systems: such as public opinion, party competi-
tion, interest group mobilization, executive and judicial discretion, legis-
lative bargaining, economic policy-making, citizen—state relations, and
international political and economic relations. Consequently, the main
argument of this book is that to help understand how the EU works, we
should use the tools, methods and cross-systemic theories from the general
study of government, politics and policy-making. In this way, teaching and
research on the EU can be part of the political science mainstream.

This introductory chapter sets the general context for this task,
explaining how the EU can be a ‘political system’ without also having to
be a ‘state’. It then introduces the key interests, institutions and processes
in the EU political system, and the connections between these elements.
The chapter subsequently reviews some of the basic assumptions of
modern political science, and finally it briefly discusses how this con-
ceptual framework differs from the main theories of European integration.

The EU: a political system but not a state

Gabriel Almond (1956) and David Easton (1957) were the first to develop
formal frameworks for defining and analysing political systems. Most
contemporary political scientists reject the ‘functionalist’ assumptions and
grand theoretical aims of these projects. Nonetheless, Almond and
Easton’s definitions have survived (see for example Keman, 1993). Their
essential characterizations of democratic political systems consist of four
main elements:

1. There is a stable and clearly-defined set of institutions for collective
decision-making and rules governing relations between and within
these institutions.

2. Citizens and social groups seek to achieve their political desires
through the political system, either directly or through intermediary
organizations like interest groups and political parties.

3. Collective decisions in the political system have a significant impact on
the distribution of economic resources and the allocation of social and
political values across the whole system.

4. There is a continuous interaction (‘feedback’) between these political
outputs, new demands on the system, new decisions, and so on.

The EU possesses all these elements. First, the level of institutional stability
and complexity in the EU is far greater than in any other international
regime. The basic institutional ‘quadrangle’ — the Commission, the
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Council, the European Parliament (EP), and the European Court of Justice
- was established in the 1950s. However, successive treaties and treaty
reforms — the Treaty of Paris in 1951 (establishing the European Coal and
Steel Community), the Treaty of Rome in 1957 (establishing the European
Economic Community and the European Atomic Energy Community), the
Single European Act in 1986, the Maastricht Treaty in 1992 (the Treaty on
European Union), and the Amsterdam Treaty in 1997 — have given these
institutions an ever-wider range of executive, legislative and judicial
powers. Moreover, these institutional reforms have produced a highly-
evolved system of rules and procedures governing how these powers are
exercised by the EU institutions. In fact, the EU probably has the most
formalized and complex set of decision-making rules of any political
system in the world.

Second, as the EU institutions have taken on these powers of govern-
ment, an increasing number of groups attempt to make demands on the
system — from individual corporations and business associations, to trade
unions, environmental and consumer groups and political parties. The
groups with the most powerful and institutionalized position in the EU
system are the governments of the EU member states, and the political
parties that make up these governments. At face value, the centrality of
governments in the system makes the EU seem like other international
organizations, such as the United Nations and the Organization for
Security and Cooperation in Europe. But, in the EU, governments do
not have a monopoly on political demands. As in all democratic polities,
demands in the EU arise from a complex network of public and private
groups, each competing to influence the EU policy-process to promote or
protect their own interests and desires.

Third, EU decisions are highly significant and are felt throughout the
EU. For example:

e EU policies cover virtually all areas of public policy, including market
regulation, social policy, the environment, agriculture, regional policy,
research and development, interior affairs, citizenship, international
trade, foreign policy, defence, consumer affairs, transport, public
health, education and culture.

e In fact, the EU sets over 80 per cent of rules governing the exchange of
goods, services and capital in the member states’ markets.

e The primary and secondary acts of the EU are part of the ‘the law of the
land’ in the EU member states, and EU law is supreme over national
law.

e The EU budget may be small compared to the budgets of national
governments, but several EU member states receive almost 5 per cent of
their national gross domestic product from the EU budget.
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e The EU regulatory policies and Economic and Monetary Union have a
powerful ‘indirect’ impact on the distribution of power and resources
between individuals, groups and nations in Europe.

In short, EU outputs affect the ‘authoritative allocation of values’ (Easton,
1957) and influence ‘who gets what, when and how’ in European society
(Lasswell, 1936).

Finally, the political process of the EU political system is a permanent
feature of political life in Europe. The six-monthly meetings of the heads of
government of the member states (in the European Council) may be the
only feature of the system noticed by many citizens. This can result in the
impression that the EU operates through periodic ‘summitry’, like other
international organizations. However, the real essence of EU politics are
the constant interactions within and between the EU institutions in
Brussels, between national governments and Brussels, within the various
departments in national governments, in bilateral meetings between
governments, and between private interests and governmental officials in
Brussels and at the national level. As a result, unlike other international
organizations, EU business is conducted in multiple settings on virtually
every day of the year.

What is interesting, nevertheless, is that the EU does not have a
‘monopoly on the legitimate use of coercion’. As a result, the EU is not
a ‘state’ in the traditional Weberian meaning of the word. The power of
coercion, through police and security forces, remains the exclusive
prerogative of the national governments of the EU member states. But,
the early theorists of the political system believed that a political system
could not exist without a state. As Almond (1956, p. 395) points out:

. . . the employment of ultimate, comprehensive, and legitimate physical
coercion is the monopoly of states, and the political system is uniquely
concerned with the scope, direction, and conditions affecting the
employment of this physical coercion.

Nevertheless, some contemporary social theorists reject this conflation of
the state and the political system. For example, Bertrand Badie and Pierre
Birnbaum (1983, pp. 135-7) argue that:

. . . the state should rather be understood as a unique phenomenon, an
innovation developed within a specific geographical and cultural context
... Hence, it is wrong to look upon the state as the only way of
governing societies at all times and all places.

In their view, the state is simply a product of a particular structure of
political, economic and social relations in western Europe between the
sixteenth and mid-twentieth centuries, where a high level of centralization,
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differentiation, universality and institutionalization was necessary for
government to be effective. In other words, in a different environment,
government and politics could be undertaken without the classic apparatus
of a state.

This is precisely the situation in late-twentieth-century Europe. The EU
political system is highly decentralized and atomized, is based on the
voluntary commitment of the member states and its citizens, and relies on
sub-organizations (the existing nation-states) to administer coercion and
other forms of state power. In other words, European integration has
produced a new and complex political system. This has certainly involved
a redefinition of the role of the state in Europe. But, the EU can function as
a full-blown political system without a complete transformation of the
territorial organization of the state — unlike the evolution from the city-
state to the nation-state in the early-modern period of European history.

How the EU political system works

Figure 1.1 shows the basic interests, institutions and processes in the EU
political system (the arrows indicate the direction of connections: complete
arrows indicate a strong/direct link, and non-continuous arrows indicate a
weaker/non-direct connection). At the base of the system are the EU
citizens — the nationals of the 15 member states. EU citizens make demands
on the EU system through several channels. In national elections, citizens
choose governments, who subsequently represent these citizens in the
Council. In European elections, citizens choose political parties, whose
members sit in the EP. By joining political parties and interest groups,
citizens provide resources for these intermediary organizations to be
involved in EU politics. By taking legal actions to national courts and the
Court of Justice, citizens influence the development and enforcement of EU
law. And, as a result of these links, public office-holders take note of
‘public opinion” when defining their preferences and choosing actions in
the EU policy-making process.

There are two main types of ‘intermediary associations’ connecting the
mass public to the EU policy process. First, political parties are the central
political organizations in all modern democratic political systems. Parties
are organizations of like-minded political leaders, who join forces to
develop a common political agenda, seek public support for this agenda,
and capture political office in order to implement this agenda. Political
parties have influence in each of the EU institutions. National parties
compete for national governmental office, and the winners of this
competition are represented in the Council. European Commissioners
are also partisan politicians: they have spent their careers in national party
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Figure 1.1 The European Union political system
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organizations, owe their positions to nomination and support from
national party leaders, and usually seek to return to the party-political
fray. Members of the EP (MEPs) are elected on (national) party platforms
and form ‘party groups’ in the EP, to structure the political organization
and behaviour in the Parliament. And, in the main party families, the party
organizations in each member state and in the EU institutions are linked
through the ‘transnational party federations’.

Second, interest groups are voluntary associations of individual citizens
or other private actors, such as trade unions, business associations,
consumer groups and environmentalist groups. These organizations are
formed to promote or protect the interest of their members in the political
process. This is the same in the EU as in any democratic system. National
interest groups lobby national governments or approach the EU institu-
tions directly, and similar interest groups in different member states club
together to lobby the Commission, the Council working groups, and the
EP. Interest groups also give funds to political parties to represent their
views in national and EU politics. In each policy area, public office-holders
and representatives from interest groups form ‘policy networks’ to thrash
out policy compromises. And, by taking legal actions to national courts
and the Court of Justice, interest groups influence the application of EU
law.

Next are the EU institutions. The European Commission is composed of
a political ‘college’ of 20 commissioners (one from each member state and
two from the five largest member states) and a bureaucracy of 26
directorate-generals. The Commission is responsible for initiating policy
proposals and monitoring the implementation of policies once they have
been adopted, and is hence the main executive arm of the EU. The Council
brings together the governments of the member states, and is organized
into several sectoral councils of national ministers (such as the Council of
Agriculture Ministers). The Council undertakes both executive and legis-
lative functions: it sets the medium and long-term policy agenda, and is the
dominant chamber in the EU legislative process. The Council usually
decides by unanimity, but uses a system of qualified-majority voting
(QMV) on a number of important issues (where the votes of the member
states are weighted according to their size and a large majority is needed
for decisions to pass). Also, each government in the Council chooses its
members of the Commission, and the governments collectively nominate
the Commission president.

The other chamber in the EU legislative process is the European
Parliament. The EP is composed of 626 MEPs, who are chosen in
European-wide elections every five years. The EP has various powers of
legislative consultation, amendment and veto under the EU’s legislative
procedures: the consultation procedure, the cooperation procedure, and
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the co-decision procedure. The EP can also amend the EU budget. The EP
scrutinizes the exercise of executive powers by the Commission and the
Council, and it votes on the Council nomination for the Commission
president and the full Commission college (the investiture procedure), and
has the power to throw out the Commission with a vote of censure.

The judicial authority of the EU is composed of the European Court of
Justice (ECJ]) and the national courts. The EU also has an independent
monetary authority, the European System of Central Banks, composed of
the European Central Bank (ECB) and the central banks of the member
states in Economic and Monetary Union.

These institutions produce five types of policy outputs:

1. Regulatory policies — these are rules on the exchange of goods, services
and capital in the single market (where the cost of policy
implementation is not borne by the EU institutions), and include the
creation of the single market, the harmonization of national standards,
European-wide environmental and social policies, and competition
policies.

2. Redistributive policies — these policies involve the transfer of resources
through the EU budget from one social group or member state to
another, and include the Common Agricultural Policy, socioeconomic
and regional cohesion policies, and research and development policies.

3. Macroeconomic stabilization policies — these policies are pursued in
Economic and Monetary Union, where the ECB manages the money
supply and interest rate policy, while the Council pursues exchange
rate policy and cooperation on fiscal and unemployment policies.

4. Citizen policies — these are rules to extend and protect the economic,
political and social rights of the citizens of the EU member states, and
include cooperation in the field of justice and home affairs (JHA),
common asylum and immigration policies, police and judicial
cooperation, and the provisions for ‘EU citizenship’.

S. Global policies — these are aimed at ensuring that the EU acts with a
single voice on the world stage, and include trade policies, external
economic relations, the Common Foreign and Security Policy, and
defence cooperation.

Regulatory and redistributive policies are adopted through supranational
(quasi-federal) practices: where the Commission has a monopoly on policy
initiative; legislation is adopted through bicameral procedures between the
Council and the EP, and QMV is often used in the Council; law is directly
effective and supreme over national law and the EC]J has full powers of
judicial review and legal adjudication. In contrast, citizen and global
policies are mainly adopted through intergovernmental procedures: where
the Council is the main executive and legislative body; decisions in the
Council are usually made by unanimity; the Commission can generate
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policy ideas but its agenda-setting powers are limited; the EP only has the
right to be consulted by the Council; and the powers of judicial review of
the ECJ are restricted. On the other hand, macroeconomic policies are
adopted through a mix of supranationalism and intergovernmentalism,
where the ECB is an independent and powerful federal monetary authority
(rather like the United States Federal Reserve), but the Council of
Economic and Finance Ministers (EcoFin) is the collective ‘economic
government’ of EMU, and the EP plays an important scrutiny role but
cannot enforce its wishes on the ECB or the Council.

Finally, there is a ‘feedback’ between policy outputs from the EU system
and new citizen demands on the system, and so on. Howevetr, this feedback
loop is relatively weak in the EU compared to other political systems. EU
citizens gain most of their information about the EU from national
newspapers, radio and television rather than any European media chan-
nels, and the national media are focused on national government and
politics rather than on European-level politics. Consequently, national
elites are the main ‘gatekeepers’ of EU news: deciding which information is
important, and how these should be ‘spun’ in the national setting. Only
social groups who have direct contacts to the EU institutions, such as
farmers and some business groups, are able to circumvent the filtering of
EU information by national elites.

Table 1.1 contains some basic socioeconomic and political data about
the EU member states, and their representation in the EU institutions.
Suffice is to say at this stage that no member state is either physically,
economically or political powerful enough to dominate the EU. In a sense,
every member state is a minority in the EU political system.

Actors and institutions: the basics of modern
political science

Political science is the systematic study of the processes of politics and
government. The modern discipline dates from the end of the nineteenth
century, when people like Woodrow Wilson, Robert Michels, Knut
Wicksel, Lord Bryce and Max Weber first developed tools and categories
to analyse political institutions, such as bureaucracies, governments,
Parliaments and political parties. In the interwar period, a ‘behavioural
revolution’ sought to replace this focus on the structural features of politics
with ‘methodological individualism’ (Almond, 1996). This method seeks to
explain political outcomes through the interests, motives and actions of
political actors (such as elites, bureaucrats, voters, political parties and
interest groups) rather than through the power of institutions and political
structures (such as constitutions, decision-making rules, and social norms).
However, the 1980s and 1990s have seen a return to institutions: under the



Table 1.1 Basic data about the EU member states

01

Socioeconomic data Political data Representation in the EU institutions
Member  Date Pop’n GDP/ Main political parties and  Territorial ~ Votes in  Commissioners MEPs
state joined 1996 Head,  votes in last Parliamentary  structure Council
(mil.) 1996 (ecu) election (%) under QMV

Austria 1995 8.1 28200  Social Democrats 38 Federal 4 1 21
Christian Democrats 28
Extreme Right 22

Belgium 1952 10.1 26000 Social Democrats 26 Federal 5 1 25
Liberals 25
Christian Democrats 24

Denmark 1973 53 31400 Social Democrats 36 Unitary 3 1 16
Liberals 24

Finland 1995 5.1 21600 Social Democrats 28 Unitary 3 1 16
Liberals 20
Conservatives 18

France 1952 58.3 26200 Conservatives 30 Regional 10 2 87
Socialists 24

Germany 1952 81.8 29000 Social Democrats 41 Federal 10 2 99
Christian Democrats 28

Greece 1981 10.5 8600 Socialists 42 Unitary N 1 25

Conservatives 38




Ireland 1973 3.6
Italy 1951 57.3

Luxemb. 1951 0.4

Netherl. 1951 15.5

Portugal 1987 9.9
Spain 1987 39.2
Sweden 1995 8.8

United 1973 58.7
Kingdom

Total EU 372.7

15400

20000

43300

25200

10200

14 300

25000

19600

16 641

Conservatives (FF)
Christian Dem’s (FG)

Centre-Left Alliance
Centre-Right Alliance

Christian Democrats
Socialists
Liberals

Liberals
Christian Democrats
Labour

Socialists
Conservatives (PSD)

Conservatives
Socialists

Social Democrats
Conservatives

Labour
Conservatives
Liberals

39
28

41
37

30
25
19

27
23
17

34

39
38

36
23

43
31
17

Unitary 3
Regional 10
Unitary 2
Unitary S
Unitary S
Regional 8
Unitary 4
Unitary 10

87

20

15

64

31

25

64

22

87

626

Source: Eurostat (1997), Elections Around the World (http://www/agora/stm/it/elections/election/htm).
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label of ‘new institutionalism’. As a result, many contemporary political
scientists — for example, in both ‘rational choice institutionalism’ and
‘historical-institutionalism’ — try to integrate theories and assumptions
about both actors and institutions in a single analytical framework (see for
example Shepsle, 1989; Thelen and Steinmo, 1992; Hall and Taylor; 1996).

Starting with actors, a common assumption in theories of politics is that
political actors are ‘rational’ (for example Dunleavy, 1990; Tsebelis, 1990).
This means that actors have a clear set of ‘preferences’ about what
outcomes they want from the political process. For example, party leaders
want to be reelected, bureaucrats want to increase their budgets or to
maximize their independence from political interference, judges want to
strengthen their powers of judicial review, and interest groups want to
secure policies that increase the well-being of their members. Furthermore,
actors act upon these preferences in a rational way: by pursuing the
strategy that is most likely to produce the outcome they want. So, party
leaders will position themselves close to the key voters, bureaucrats will try
to increase the size of the public sector, judges will make rulings that
strengthen the rule of law, and interest groups will lobby those office-
holders that are most likely to be decisive in the bargaining process.

But, actors do not form their preferences and choose their strategies in
isolation; they must take account of each other’s interests and expected
actions. ‘Strong’ rational choice theories assume that actors have perfect
information about the preference-ordering of the actors in the system, and
consequently that actors can accurately predict the result of a particular
strategy. Nevertheless, the perfect information assumption is often relaxed,
which allows for ‘unintended consequences’ of actions and policy deci-
sions. In either approach, political outcomes are seen as the result of
‘strategic interaction’ between competing actors. Sometimes this strategic
interaction results in an outcome that is the best of all the possible
outcomes for the actors involved. This is said to be an ‘optimal’ outcome.
But very often actors are forced to pursue strategies that do not lead to the
best outcome — as in the famous ‘prisoners’ dilemma’ game (see Chapter 4).
When this happens, the result is said to be ‘sub-optimal’.

Turning to institutions, which include both formal institutions such as
constitutions and rules of procedure, as well as informal institutions such
as behavioural norms and personal and collective ideologies (North, 1990),
these institutions are ‘constraints’ on actors’ behaviour. For example, one
case of a formal institution is the term of office of a public office, which
restricts the office-holder to a particular ‘time horizon’, and hence leads
the office-holder to not take account of the possible long-term effects of
strategies or outcomes. In addition, institutions determine the likely pay-
offs from particular actions, and hence which is the best strategy to achieve
a particular goal. As a result, institutions can produce particular outcomes
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(‘equilibria’) that would not occur if the institutions were absent or were
changed (Riker, 1980). When this happens, the outcome is said to be a
‘structure-induced equilibrium’ (Shepsle, 1979).

However, if actors think they are more likely to be better off under a
different set of institutions, they will seek to change the institutional
arrangements. As a result, actors have preferences about a whole range of
political institutions, and act upon these ‘institutional preferences’ in the
same way that they do on their primary political goals. The process of
‘institutional choice’ is hence no different from strategic interaction over
policy outcomes (see for example North, 1990; Tsebelis, 1990). In both
cases, there is an existing structure of preferences and institutions, but in
the institutional choice game the outcome is an ‘institutional equilibrium’
rather than policy equilibrium (Shepsle, 1986).

In sum, the basic theoretical assumptions of modern political science can
be expressed in the following ‘fundamental equation of politics’ (Hinich
and Munger, 1997, p. 17):

Preferences x Institutions = Qutcomes

‘Preferences’ are the personal wants and desires of political actors;
‘institutions’ are the formal and informal rules that determine how
collective decisions are made; and ‘outcomes’ {(public policies and new
institutional forms) result from the interaction between these preferences
and institutions. This simple equation also illustrates two further basic
rules of politics:

o if preferences change, outcomes will change, even if institutions remain
constant; and

e if institutions change, outcomes will change, even if preferences remain
constant.

Politics, then, is an ongoing process. Actors choose actions to maximize
their preferences, within a particular set of institutional constraints and a
particular structure of strategic interests, but, some actors change their
preferences, for example as new politicians come to power. Or, actors
collectively decide to change the institutions. In either case, actors pursue
new actions, which leads to new policy or institutional equilibria, which
lead to new preferences, and so on.

These assumptions can easily be applied to the EU. As we discussed
above, there are a number of actors in the EU system: national govern-
ments, the supranational institutions, political parties at the national and
European level, bureaucrats in the national and EU administrations,
interests groups, and individual voters. To explain how the EU works,
we must understand the interests of all these actors, their strategic relations
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vis-a-vis each other, the institutional constraints on their behaviour, their
optimal policy strategies, and the institutional reforms they will seek to
better secure their goals.

Theories of European integration: the neo-functionalist
legacy

Many other contemporary scholars of the EU describe it as a political
system (for example Attina, 1992; Andersen and Eliassen, 1993;
Quermonne, 1994; Leibfried and Pierson, 1995; Wessels, 1997a), and some
early scholars of the European Community (EC) have argued that
European integration was creating a new ‘polity’ (for example Lindberg
and Scheingold, 1970). However, few contemporary theorists try to set out
a systematic conceptual framework for linking the study of the EU political
system to the study of government, politics and policy-making in all
political systems. The conceptual framework in this book is not the same
as a single theoretical approach that explains everything about the EU.
Thankfully, the ‘grand theories’ of the political system died in the 1960s, to
be replaced by mid-level explanations of cross-systemic political processes.
As discussed, an underlying argument in this book is that much can be
learned if we simply apply these cross-systemic theories to the EU. This is a
very different project to much theorizing about the EU, which has tended
to seek ‘grand theories’ of European integration rather than mid-level
propositions about specific elements of the EU policy process. Never-
theless, these ‘integration theories’ make certain propositions about the
day-to-day workings of the European political system (cf. Hix, 1994, 1998).

The first and most enduring grand theory of European integration is
neo-functionalism (see for example Haas, 1958, 1961; Lindberg, 1963,
Lindberg and Scheingold, 1970, 1971). First developed by Ernst Haas, the
basic argument of neo-functionalism is that European integration is a
deterministic process, whereby ‘a given action, related to a specific goal,
creates a situation in which the original goal can be assured only by taking
further actions, which in turn create a further condition and a need for
more, and so forth’ (Lindberg, 1963, p. 9). As part of the wider ‘liberal
school’ of international relations (IR), neo-functionalists believe that the
driving forces behind this ‘spillover’ process are non-state actors rather
than sovereign nation-states. Domestic social interests (such as business
associations, trade unions and political parties) press for further policy
integration to promote their economic or ideological interests, and the
European institutions (particularly in the Commission) argue for the
delegation of more powers to ‘supranational’ institutions to increase the
European institutions’ influence over policy outcomes.
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However, neo-functionalism’s failure to explain the slowdown of
European integration in the 1960s, and the subsequent strengthening of
the ‘intergovernmental’ elements of the EC, led to the emergence of a
starkly opposing theory of European integration, known as intergovern-
mentalism (for example Hoffman, 1966, 1982; Taylor, 1982; Moravcsik,
1991). In line with the ‘realist school’ in IR, intergovernmentalism argues
that European integration is driven by the interests and actions of the
European nation-states. In this interpretation, the main aim of govern-
ments is to protect their geopolitical interests, such as national security and
national ‘sovereignty’. In addition, decision-making at the European level
is a zero-sum game, where ‘losses are not compensated by gains on other
issues: nobody wants to be fooled’ (Hoffman, 1966, p. 882). Consequently,
against the neo-functionalist ‘logic of integration’, intergovernmentalists
see a ‘logic of diversity [that] suggests that, in areas of key importance to
the national interest, nations prefer the certainty, or the self-controlled
uncertainty, of national self-reliance, to the uncontrolled uncertainty of the
untested blunder’ (ibid., p. 88).

These two approaches have been two great monoliths at the gate of the
study of European integration since the 1970s. Subsequent generations of
researchers have been forced to learn and repeat these approaches virtually
by rote, and to explain how their own theories relate to these dominant
frameworks, usually by siding with one or the other. However, two recent
integration theories have successfully adapted these frameworks and gone
some way towards developing a new dichotomy in the study of European
integration.

First, Andrew Moravcsik has developed a theory he calls ‘liberal-
intergovernmentalism’ (Moravcsik, 1993, 1998). Liberal-intergovernment-
alism divides the EU decision process into two stages, each of which is
grounded in one of the classic integration theories. In the first stage there is
a ‘demand’ for European integration from domestic economic and social
actors, and, as in neo-functionalism and the liberal theory of IR, these
actors have economic interests and compete for these interests to be
promoted by national governments in EU decision-making. In the second
stage, European integration is ‘supplied’ by intergovernmental bargains
such as Treaty reforms and budgetary agreements. As in intergovernment-
alism, states are treated as unitary actors and the supranational institutions
have a limited impact on final outcomes. In contrast to the classic realist
theory of IR, however, Moravcsik argues that state preferences are driven
by economic rather than geopolitical interests, that state preferences are
not fixed (because different groups can win the domestic political contest),
and that inter-state bargaining can produce positive-sum outcomes.

Second, Paul Pierson has proposed a theory of European integration
derived from the bistorical-institutionalist school in political science
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(Pierson, 1996; cf. Sandholtz and Stone Sweet, 1997; Fligstein, 1998). This
theory works through a three-step model. At time T0, a set of institutional
rules is chosen or a policy decision is made (by the member state
governments), on the basis of the structure of existing preferences. At
time T1, a new structure of preferences emerges under the conditions of
the new strategic environment: the changed preferences of the member
states, the new powers and preferences of the supranational institutions,
and the new decision-making rules and policy competences at the
European level. And, at time T2, a new policy decision is adopted or a
set of institutional rules is chosen. As a result of this model, decisions at
time T0 ‘lock’ the process of integration into a particular ‘path’. In
addition, and in fundamental opposition to Moravcsik’s theory, actors
have imperfect information in this model: at T0 national governments are
unable to predict their preferences at T1, or to predict the impact of their
decisions on the influence of supranational institutions on policy outcomes
at T2. As a result, policy choices and institutional reforms tend to produce
profound unintended consequences.

By making assumptions about how the EU works, these integration
theories share some analytical propositions with the cross-systemic the-
ories of government, politics and policy-making. Neo-functionalism’s
analysis of preference formation in the domestic arena are similar to
pluralist theories of interest group behaviour and party competition (see
Chapters 7 and 6), and its propositions about the behaviour of suprana-
tional institutions are much like theories of discretion by executive
agencies (see Chapter 2). Intergovernmentalism’s analysis of inter-state
bargaining shares the same assumptions as theories of decision-making
under unanimity rules (see Chapters 8, 9, 10, 11 and 12). In particular, the
two later integration theories consciously use general theories of politics
and government. Moravcsik applies theories of domestic preference
formation from the study of international political economy (see
Chapter 5), and in his approach to intergovernmental bargaining he uses
transactions-costs theories of decision-making and non-cooperative game
theory (see Chapters 2, 3, 4, 8 and 9). Pierson, on the other hand, uses inter
alia theories of agency and judicial discretion (see Chapters 2 and 4) and
theories of structure-induced equilibrium in legislative bargaining (see
Chapter 3).

Structure of the book

The rest of the book introduces and analyses the various aspects of the EU
political system. Part I looks at EU government: the structure and politics
of executive power and public administration (Chapter 2); political
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organization and bargaining in the EU legislative process (Chapter 3); and
judicial politics and the development of an EU constitution (Chapter 4).
Part II turns to politics: public opinion and political cleavages (Chapter 5);
the role of parties and elections and the issue of the ‘democratic deficit’
(Chapter 6); and the organization and influence of interest groups
(Chapter 7). Part III focuses on policy-making: the regulation of the single
market (Chapter 8); redistributive policies through the EU budget
(Chapter 9); economic and monetary union (Chapter 10); citizens’ rights
and freedoms (Chapter 11); and global economic and security policies
(Chapter 12). In an effort to create a link with the rest of the discipline,
each chapter begins with a review of the general political science literature
on the subject of the chapter. Finally, in Chapter 13, the underlying
arguments and issues in the book are brought together in a short
conclusion.
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Chapter 2

Executive Politics

Theories of executive power, delegation and discretion
Government by the Council and the member states
Government by the European Commission
Comitology: the interface of the EU dual-executive
Democratic control of the EU executive
Explaining the organization of executive power

in the EU
Conciusion: the politics of a dual executive

As the EU has evolved, the governments of the EU member states have
delegated significant powers of political leadership, policy implementation
and regulation to the Commission. The result is a ‘dual executive’ in the
EU, where the Council and the Commission share the responsibilities of
‘government’. Sometimes this institutionalized separation leads to dead-
lock, as in other ‘dual-executive’ systems (Blondel, 1984). However,
consensus and stability are secured through a division of labour, with the
Council governing the long term and the Commission governing the short
term, and through highly developed mechanisms to manage Commission
discretion, such as ‘comitology’. To help understand how this came about
and how it works we shall first explore some theories of executive powers,
delegation and discretion.

Theories of executive power, delegation and discretion

In classic constitutional theory the legislature decides, the executive enacts,
and the judiciary adjudicates. However, modern ‘government’ does more
than simply implement law. In fact, governments have two different types
of executive power: political, the leadership of society through the
proposal of policy and legislation; and administrative, the implementation
of law, the distribution of public revenues, and the passing of secondary
and tertiary rules and regulations.

In some systems all these powers are concentrated in the hands of one
set of office-holders. However, in many systems, such as the EU, executive
tasks are divided between different actors and bodies. One way of

21
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conceptualizing the relationships between different executive actors is
‘principal-agent’ analysis. In this approach, the ‘principals’ — the initial
holders of executive power — decide to delegate certain powers to ‘agents’.
Put another way, principals ‘demand’ certain tasks, which agents ‘supply’.
The eventual division of power is located where the demand for and supply
of executive tasks meet. This framework was originally developed to
analyse the relationship between the US Congress (principals) and the US
presidency and the federal bureaucracy (agents). But, a similar relationship
exists between the EU governments and the European Commission
(Pollack, 1997a).

When delegating responsibilities to agents, principals might like the
agents to exercise these powers in a neutral fashion. However, agents have
interests and policy preferences of their own, which derive from several
sources. First, once a bureaucracy or a regulatory agency has gained a
degree of autonomy, it becomes the target of lobbying by private interest
groups. Interests who are the subject of the bureaucratic actions of the
agency have an incentive to ‘capture’ the agency (Lowi, 1969), and
moreover, the head of an agency can be tempted by inducements offered
by interest groups, such as a well-paid job or senior position in the relevant
industry when his or her term of office runs out.

Second, public officials are interested in increasing their influence in the
political process. In classic public-choice theory, public officials are
‘budget maximizers’ (Niskanen, 1971). They seek larger budgets to
increase their own salaries, employ more staff, secure more patronage or
increase their profile and reputation. Moreover, agents are in competition
with each other to secure limited public resources, so they deliberately
overestimate their budgetary needs and oversupply policy outputs (by
spending as much as possible) to prevent ‘downgrading’ relative to their
competitors. The result is ever-larger claims by bureaucracies for public
resources.

Third, an alternative view is that bureaux prefer to ‘shape’ their own
destiny (Dunleavy, 1990). Different bureaux have different budgetary
needs: delivery agencies, which provide direct entitlements and subsidies,
can distribute more benefits with larger budgets, whereas regulatory
agencies only need to cover personnel, research and administration costs.
Moreover, within each agency senior and mid-level officials have different
incentives. Mid-level officials may seek more resources to dispose, but
senior officials will have few personal benefits of larger budgets. In fact, a
larger budget usually means more pressure. Instead, senior officials are
primarily interested in securing policy influence, job security and freedom
from direct line responsibilities. Rather than maximizing budgets, there-
fore, senior bureaucrats (and particularly in regulatory agencies) will seek
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to maximize their independence from control and their opportunities to
determine policy outcomes.

The implications of these theories are the same: agents have the desire to
move from the principals’ original policy intention. A key issue, then, is
how far are agents able to do this (cf. Weingast and Moran, 1983; Epstein
and O’Halloran, 1998). The problem for principals is that the delegation of
power often results in ‘bureaucratic drift’ — where an agent is able to use its
‘policy discretion’ to move final policy outcomes closer to its ideal
position. This phenomenon is illustrated in Figure 2.1 which represents a
two-dimensional policy space in which there are three governments with
‘ideal policy preference’ at points A, B, and C on the two dimensions. The
Commission has an ideal policy preference outside the ‘core’ of inter-
governmental preferences (shown by the triangle). The governments agree
on a piece of legislation inside their ‘policy core’, at position X. The
Commission is responsible for implementing this legislation. Through this
implementation, the Commission is able to shape the final policy outcome:
moving the eventual policy away from X towards its ideal policy
preference. In fact, the Commission can move the final policy as far as
position Y. Governments A and B prefer this policy outcome to the
original deal (since Y is closer to their ideal preferences than X), and
consequently they have no incentive to introduce new legislation to
overrule the Commission, and will oppose any attempt by government C
to take such action. However, governments A and B will block any moves
further towards the Commission’s ideal point, as any policy in this
direction would be less attractive to these two governments than
position Y. The result, then, is that the Commission has discretion to
change the original policy outcome, within the constraints of the pre-
ference structure of the legislators.

Nevertheless, principals can limit bureaucratic drift. First, they have
several powers at their disposal to monitor the behaviour of agents (see for
example McCubbins and Schwartz, 1984). For example, they can gather
information on the performance of the agent, and force the agent to
disclose information in public hearings, a strategy known as a ‘police
patrol’ oversight procedure. But the extra costs of information-gathering
might outweigh the benefits of delegating the responsibilities. Alterna-
tively, principals can use private and public interest groups to do the
monitoring for them. Interest groups that are the subjects of an agent’s
actions possess special expertise and information on the actions of the
agent, and also, if the agent is captured by a particular interest, competing
groups will inform the principals. As a result, principals can simply sit
back and wait for complaints before acting, an alternative strategy known
as a ‘fire-alarm’ oversight procedure.
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Figure 2.1 Bureaucratic drift by the European Commission
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Second, principals can design rules and procedures to minimize agent
discretion (Moe, 1989; Kiewiet and McCubbins, 1991; Horn, 1995). For
example, rules can be established that specify how an agent must behave
before reaching a decision (such as listening to both sides of the debate),
how an agent relates to other administrative and political officials, and
how an agent’s deliberations should be reported to the media.

The result of these controls is a restriction of the ability of an agent to
move from the original policy intention. This is illustrated in Figure 2.2. As
in Figure 2.1, the governments agree on a legislation at X, but to constrain
the discretion of the Commission to move the policy outcome, the
governments introduce a set of procedures defining how exactly the
Commission shall go about its job. The result is some drift towards the
Commission’s ideal point, but only to Z instead of Y.

In sum, certain executive tasks and institutional configurations give
more powers to executive agents than others (Horn, 1995). As a result of
successive treaty reforms and secondary legislation, executive power in the
EU is shared between the Council and the Commission (cf. Lenaerts, 1991).
Principal-agent analysis helps us conceptualize the tension between the
Council and the Commission.

Government by the Council and the member states

As discussed in Chapter 1, the Council is composed of ministers from the
EU member states’ governments’. Possessing both executive and legislative
powers, the Council is the ‘decision-making centre’ of the EU (Wessels,
1991). The organization and operation of the Council in exercising
legislative power is tackled in the next chapter, whilst in this section we
focus on the executive powers of the Council, which it exercises in four
main ways:

1. In treaties and reforms, the Council sets the long-term policy goals of
the EU and delegates powers to the Commission for the pursuit of these
goals.

2. The European Council (of heads of government) and certain other
councils set the medium-term policy agenda.

3. The member states are responsible for implementing EU legislation
through their own bureaucracies.

4, The EU governments manage the day-to-day administration of EU
policies in cooperation with the Commission through the ‘comitology’
system (see below).

The first two on this list relate to the political aspect of executive power,
whereas the third and fourth relate to its administrative aspect.
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Treaties and treaty reforms: deliberate and unintended
delegation

The signing of treaties and their subsequent reform are the result of careful
bargaining and agreement between every member government in ‘inter-
governmental conferences’ (IGCs) (Moravcsik, 1998), where the require-
ment of unanimity tends to produce ‘lowest common denominator’
agreements. However, the process of European integration has proceeded
because governments place different emphasis on different issues; and are
hence prepared to ‘lose’ on some issues in return for ‘winning’ on the ones
that are more important for their national interests. The resulting
‘package-deals’ have gradually added new competences to the EU and
delegated increasing executive powers to the Commission.

For example, the Treaty of Paris of 1951, which established the
European Coal and Steel Community (ECSC), was essentially a deal
between France and Germany. In return for fostering German reconstruc-
tion and reindustrialization, France sought a framework for planned
production and distribution in its own coal and steel industry. To secure
these aims, the member governments delegated certain powers to a new
supranational body — the High Authority, the precursor of the Commis-
sion. Robert Schuman and Jean Monnet were the brains behind this idea.
Common production and distribution of coal and steel could be governed
through meetings of ministers of the member governments, but Schuman
and Monnet argued that such intergovernmental arenas would suffer from
procrastination, indecision and disagreement, as each government would
defend its own interests. They consequently proposed that decision-
making efficiency could only be guaranteed by delegating the responsibility
for generating policy ideas and for the day-to-day management of policy to
a supranational body (Haas, 1958, pp. 451-85; Monnet, 1978). This
combination of intergovernmental decision-making and policy initiation
and management by a supranational executive — the so-called ‘Monnet
method’ — was the model for future treaties.

The Treaty of Rome, signed in 1957, established the European Econo-
mic Community (EEC) and the European Atomic Energy Community
(Euratom). In the EEC, the bargain was between the German goal of a
common market and the French goal of protection for agricultural
products, through the Common Agricultural Policy (CAP) (Lindberg,
1963). Again, to achieve these aims the EEC treaty delegated policy
initiation in the common market and administration of the CAP to the
Commission. A further innovation of the Treaty of Rome was a legislative
procedure that made it easier for the Council to accept a Commission
proposal than to overturn it. This rule allowed the new supranational
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executive significant ‘agenda-setting’ powers in the establishment of rules
governing the common market.

The package in the Single European Act (SEA), signed in 1986, centred
around the economic goal of establishing a ‘single market’ by 31 December
1992 in return for new social and environmental ‘flanking policies’ (cf.
Hoffman, 1989; Moravcsik, 1991; Garrett, 1992). This time, however, the
Commission had played an important leadership role by detailing how the
single market could be achieved and by preparing the treaty reforms
(Sandholtz and Zysman, 1989; Dehousse and Majone, 1994). The reward
was new responsibilities for the Commission: to initiate over 300 pieces of
legislation to establish the single market; to propose and implement
common environmental, health and safety and social standards; to prepare
the reform of the structural funds; and to draft a plan for economic and
monetary union (EMU). Moreover, to enable the single market programme
to be implemented by the 1992 deadline, the decision-making rules of the
European Community (EC) were amended to strengthen the agenda-
setting powers of the Commission — through more qualified majority
voting in the Council and a new legislative procedure (the cooperation
procedure, see Chapter 3). Finally, the SEA also introduced provisions for
intergovernmental cooperation in foreign policy, known as European
Political Cooperation (EPC), but in this area the governments decided
that executive authority would remain with the Council.

The Treaty on European Union (the Maastricht Treaty), signed in 1992,
institutionalized the Commission’s plan for EMU. In return, more funds
were promised for ‘cohesion policies’, EU social policy was strengthened,
new health, education, transport and consumer protection policies were
added, and EU ‘citizenship’ was established (cf. Moravcsik, 1993; Sand-
holtz, 1993). The Commission was again delegated the responsibility of
initiating legislation and managing these policies. However, the Council
refused to delegate executive powers to the Commission in two new
‘pillars’, which were separate from the main EC pillar: on justice and
home affairs policy (JHA), to pursue the goal of the ‘free movement of
persons’ between the EU member states; and common foreign and security
policy (CFSP), which replaced EPC.

Finally, the main innovation of the Amsterdam Treaty, signed in 1997,
was the transfer of the provisions for establishing the free movement of
persons to the EC part of the EU Treaty. The governments accepted that
the JHA provisions in the Maastricht Treaty had failed, partly due to the
lack of political leadership, and to resolve this the governments again
agreed to delegate policy initiation rights in this area to the Commission
(but also allowing policies to be initiated by the member states). However,
similar arguments about the lack of development of CFSP did not result in
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new Commission powers in this field. Instead, the governments delegated
responsibility for policy ideas and the monitoring of CFSP issues to a new
‘task force’ located in the Council secretariat.

In other words, the development of the EU treaties is a story of selective
delegation of political and administrative powers by the governments to
the Commission. However, treaty reform is a blunt instrument. When
signing treaties, governments cannot predict the precise implications of
treaty provisions and new decision-making rules, or exactly how the
Commission will behave when granted new powers. For example, few
member states understood the implications of the new decision-making
rules in the Treaty of Rome and the Single European Act (Tsebelis and
Kreppel, 1998). Moreover, in the above discussion of the theories of
executive power, once certain powers have been delegated through this
mechanism, they are unlikely to be overturned in subsequent treaty
reforms as at least one member state will feel that they benefit from
Commission discretion. As a result, there are inevitable ‘unintended
consequences’ of this selective delegation that will allow bureaucratic drift
by the Commission (Pierson, 1996).

Political leadership by the European Council and the Council

The main executive roles of the European Council and the Council are to
set guidelines and objectives for the Commission, monitor the work of the
Commission in the implementation of these guidelines, delegate short-term
responsibilities to the Commission, execute CFSP, JHA and EMU policies,
and adopt new policy competences for the EU (under article 308 [ex 235]).
To highlight a contrast with the Council’s legislative powers, Hayes-
Renshaw and Wallace (1997) describe these executive powers as ‘political
rather than legal decisions’.

The highest authorities in the EU political system are the ‘summits’ of
the EU heads of government. These meetings have been held since the Paris
and Rome Treaties, but formally became part of EU decision-making only
in 1975, in the form of the European Council. European Councils are
where final agreements and compromises are reached on treaty reforms. In
addition, as article 4 [ex D] of the EU Treaty states: “The European
Council shall provide the Union with the necessary impetus for its
development and shall define the general political guidelines thereof’.
Werts (1992) consequently describes the European Council as the ‘Provi-
sional European Government’ (cf. Bulmer and Wessels, 1987, pp. 132—46;
Johnston, 1994). The European Council meets at least twice a year, usually
at the end of each presidency of the Council. The presidency of the Council
rotates every six months between the member-state governments (see
Chapter 3).
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The European Council takes a central political leadership role, guiding

the work of the lower meetings of the Council and the Commission, and
setting the medium-term objectives of the EU. An example of this are the
variety of decisions made at any European Council meeting, such as the
Luxembourg European Council of 12-13 December 1997. As set out in the
‘Presidency Conclusions’, the Luxembourg European Council:

agreed a two-speed strategy for EU enlargement to central and eastern
Europe, resolving an internal EU dispute over which states should join
first;

adopted a resolution on economic policy coordination in EMU,
resolving a dispute over the relative powers of EcoFin and the ‘Euro-
X’ committee, of the finance ministers of the states participating in
EMU;

adopted a declaration on food safety, setting out a series of principles to
guide the Commission’s development of its green paper on food
legislation;

agreed that the Social Affairs Council would adopt common employ-
ment policy guidelines for 1998 on 15 December 1997;

asked the Internal Market Council to agree as soon as possible on the
action plan on the review and implementation of the single market;
reviewed the Commission’s work in preparing the reform of the EU
budget;

reviewed the work of the Agriculture Council in preparing the reform of
CAP;

reviewed developments in justice and home affairs, and urged the
remaining governments to ratify the Convention setting up a European
Police Agency;

reviewed the work of the General Affairs Council on an EU strategy
towards the Middle East peace process;

reaffirmed that the EU will push for further liberalization of world trade
in the next round of trade negotiations in the World Trade
Organization; and

adopted a declaration on the fiftieth anniversary of the UN Declaration
of Human Rights, reaffirming the EU’s commitment to uphold human
rights.

Only the first two issues were really resolved at the level of heads of
government. All the other issues were prepared and agreed in lower
meetings of the Council and in the Committee of Permanent Representa-
tives (COREPER) (see Chapter 3). Nevertheless, the formal approval of the
European Council in these areas confirmed the highest level of political
commitment on all these issues.
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Lower meetings of the Council also exercise executive power. This is
particularly true in the CFSP and JHA fields, in the meetings of the
General Affairs Council and the Justice and Home Affairs Council,
respectively. In these areas, the right of policy initiative remains with the
member states, with the government holding the Council presidency.
Executive powers on these issues have not been delegated to the Commis-
sion due to the political sensitivity of these issues (see Chapters 11 and 12).
This is also true on a number of issues relating to EMU, where the Council
of Economic and Finance Ministers (EcoFin) is effectively the ‘economic
government’ of the EU, as Dominique Strauss-Kahn, the French Finance
Minister, once described it. The other councils (such as the Agriculture
Council, the Internal Market Council and the Environment Council) are
generally responsible for legislative rather than executive acts (see
Chapter 3).

In exercising executive powers, the general practice in the Council is to
decide by ‘consensus’ (as close to unanimity as possible): under these rules,
each government can block an initiative that is against its interests. This is
a classic ‘power-sharing’ arrangement, where stable government is secured
in deeply divided societies through the participation and agreement of each
societal group in executive decisions (Lijphart, 1977; Taylor, 1989) (see
Chapter 3).

Administrative ‘fusion’: national coordination of EU policy

The civil services of the member states play a central role in the pre- and
post-legislative stages of EU policy-making. In the drafting of legislative
initiatives, national officials are members of ‘expert’ and ‘consultative’
committees set up by the Commission, and national civil servants are also
involved in scrutinizing Commission proposals in COREPER working
groups. And, following the adoption of legislation, national civil servants
monitor the implementation of EU legislation in ‘comitology’ committees
(see below). In fact, Wessels and Rometsch (1996) estimated that over
25000 national officials were involved in the EU policy-process in 1994.
Furthermore, national administrations are responsible for the ‘coordina-
tion’ of EU policy-making. Civil servants prepare ‘national’ responses to
Commission proposals and their government’s positions in the Council,
and they are also at the front-line of the implementation of EU legislation.
Nevertheless, each national administration organizes its coordination and
implementation of EU policy in a different way. For example, in Germany
a State Secretaries’ European Committee was set up in 1963 and the
Cabinet Committee on European Policy in 1973 to coordinate the federal
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ministries’ involvement in EU policy-making (Wessels, 1996). However,
the involvement of the EU in policy competences of the German Linder
governments has undermined the ability of Bonn to centrally control
German responses in the EU policy process (Goetz, 1995). Also, the
involvement of national administrations in both the initiation and
implementation stages of the EU policy process and at the European and
national levels creates coordination problems for national governments
(Wright, 1996). The continuous nature of the EU policy process presents
constant demands on national administrations, and responses on one level
of the EU system, or at one stage of the EU policy process, are inherently
linked to responses at another level and at a later or former stage.
Sometimes, administrations can use this to their own advantage.
Governments can invoke ‘problems back home’ when opposing a policy
initiative or an implementation measure in comitology, while claiming that
‘Brussels made us do it” when enforcing unpopular measures on domestic
constituencies. Nevertheless, the result tends to be a highly unsettled policy
environment in most member states, with often inconsistent policy
responses by national governments.

The growing interaction of national administrations in the day-to-day
running of EU government led Wolfgang Wessels to develop what he called
a ‘fusion thesis’ (Wessels, 1992, 1997). At an empirical level, European
integration has lead to a ‘fusion’ between administrative responsibilities at
the European and domestic levels and between the member states. The
fusion thesis is also a theory of European integration: national adminis-
trative elites have played a crucial role in promoting the development of
the EU. European integration increases civil servants’ inability to respond
to societal transformation and globalization, and administrative elites have
designed the EU system to give themselves powerful executive and
legislative powers, beyond the control of national parliaments.

In sum, national governments, both in the Council and at the domestic
level, possess key executive functions in the EU. Wessels (1997) describes
this as a ‘third way’ between pure intergovernmentalism (where no
powers are delegated to supranational institutions) and pure federalism
(where powers would be concentrated in a separate federal executive).
However, the EU could also be thought of as a form of ‘executive
federalism’, where the governments of the sub-units play a dominant role
in the political system: both in the initiation and adoption of legislation at
the federal level; and in the coordination and implementation of federal
policy at the lower level (for example Frowein, 1986). Moreover, as in
executive-federal systems, the EU governments are in constant competi-
tion with the other holders of executive power at the central level: the
Commission.
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Government by the European Commission

The European Commission has several responsibilities:

to develop medium-term strategies for the development of the EU;

to draft legislation and arbitrate in the legislative process;

to represent the EU in bilateral and multilateral trade negotiations;
to make rules and regulations, for example in competition policy;

to manage the EU budget; and

to scrutinize the implementation of the Treaty and secondary
legislation.

AN e ol

To fulfil these responsibilities, the Commission is organized much like
domestic governments: where a ‘core executive’ (the College of Commis-
sioners) focuses on the political tasks (in other words, 1, 2 and 3 on the
list); a bureaucracy (the directorates-general (DG)) undertakes legislative
drafting, administrative and some regulatory tasks (2, 4, 5 and 6 on the
list); and a network of quasi-autonomous agencies fulfils regulatory tasks
(especially 6).

A cabinet: the EU core executive

At the political level, the 20 EU commissioners (one from each of the ten
smaller and two from each of the five larger member states) form the
College of Commissioners. The College meets at least once a week, and
meetings are chaired by the Commission president. As far as possible, the
College governs by consensus, but any commissioner may request a vote.
When votes are taken, decisions are made by an absolute majority (11 out
of 20), with the Commission president exercising the deciding vote in the
event of a tie. This absolute majority rule means that abstentions or
absentees are equivalent to negative votes. Voting is usually by a show of
hands (so, not by secret ballot). The results of votes are confidential, but
how each commissioner voted is recorded in the College minutes, and on
high-profile issues this information is often leaked from somewhere in the
Commission bureaucracy. Nonetheless, the commissioners are bound by
the standard principle of ‘collective responsibility’ (a key norm in most
‘cabinet government’ systems), which means that even if they were in a
minority they must toe-the-line of the majority to the outside world.
The political leadership of the Commission operates along the lines of
cabinet government in several other ways. The first is through the
allocation of different portfolios to each commissioner, as shown in
Table 2.1. The most high-profile portfolios are given to the Commission
vice-presidents and the people who were commissioners in previous
administrations. In the Santer Commission, for example, the commis-
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Table 2.1 The Santer Commission

Name Member Party Portfolios
State

President:

Jacques Santer Lux. CD  Secretariat-General; Forward Studies Unit;
monetary policy (with de Silguy); CFSP (with
van den Broek); institutional issues (with Oreja)

Vice-presidents:

Sir Leon Brittan®* UK Con External relations (N. America, Australia, NZ,
Japan, China, Korea, Hong Kong, Macao,
Taiwan); Common Commercial Policy; WTO

Manuel Marin* Spa. Soc  External relations (Mediterranean, Middle East,
other Asia, Latin America); development aid

Members:

Martin Ger. Lib  Industry; information and telecommunications

Bangemann* technology

Ritt Bjerregaard Den. Soc  Environment, nuclear safety

Emma Bonino Ita. RL  Fisheries; consumer policy; European
Community Humanitarian Office

Hans van den Net. CD  External relations (central & eastern Europe,

Broek* former Soviet Union, Mongolia, Turkey,
Cyprus, Malta, rest of Europe); CFSP

Edith Cresson Fra. Soc  Science, research and development; human
resources, education, training and youth

Franz Fischler Aus. CD  Agriculture and rural development

Pidraig Flynn* Ire. Con Employment and social affairs; relations with
Economic and Social Committee

Anita Gradin Swe. Soc  Justice and home affairs; EU Ombudsman;
financial control and fraud protection

Neil Kinnock UK Soc  Transport, including trans-European networks

Erkki Liikanen Fin. Soc  Budget; personnel and administration;
translation and computer services

Karel Van Miert*  Bel. Soc  Competition policy

Mario Monti Ita. Con Internal market; financial services; customs and
taxation

Marcelino Oreja  Spa. Con Relations with EP; relations with member states
(transparency); culture and audiovisual; IGC

Christos Papoutsis  Gre. Soc  Energy and Euratom; small businesses; tourism

Jodo de Deus Por. CD  External relations (African, Caribbean and

Pinheiro* Pacific countries, South Africa), Lomé
Convention
Yves-Thibault Fra. Con  Economic and financial matters; monetary
de Silguy policy; credits and investments
Monika Ger. Soc  Regional policies, Committee of the Regions,
Wulf-Mathies Cohesion Fund (with Kinnock and Bjerregaard)

Note: *= Member of the previous Commission.
Party affiliations: Soc = Socialist, CD = Christian Democrat, Con = Conservative,
Lib =Liberal, RL = Radical Liberal.
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sioners who were in the last Delors administration all hold key portfolios.
Nevertheless, any commissioner is capable of making a name for them-
selves through hard work and skilful manipulation of the media, as Emma
Bonino has shown with her highly-publicized missions to war-torn regions
in Africa and Central Asia.

The Commission president is what Bagehot (1963 [1865]) called the “first
among equals’, he or she decides which commissioner gets which portfolio
in consultation with the individual commissioners and the governments
who nominated them. The Commission president also prepares the annual
work programme of the Commission, sets the agenda of meetings of the
College, and is in charge of the Secretariat General (which oversees the
work of the DGs). Moreover, the Amsterdam Treaty gave the Commission
president new powers: a veto over the nomination of individual commis-
sioners by national governments, and a responsibility to provide the
general political leadership of the Commission.

However, the political impact of any ‘first among equals’ depends on
their personal characteristics and policy ideas (cf. Jones, 1991; Rhodes and
Dunleavy, 1995). Of the Commission presidents (shown in Table 2.2),
Walter Hallstein and Jacques Delors have probably been most influential
(Ludlow, 1991). Both had a clear vision of the political development of the
Commission, sought a high-profile role for the Commission, and were
willing to provoke opposition with prominent European leaders to achieve
these goals. For Hallstein the goal was a federal union, which was
adamantly opposed by De Gaulle. For Delors the goal was economic
and political union and a ‘social Europe’, which was adamantly opposed
by Thatcher (Drake, 1995). Jacques Santer, in contrast, was deliberately
selected by the EU governments as a less ideological figure than Delors,
and duly promised that the Commission should do ‘less but better’.

A further aspect of cabinet government is the system of the commis-
sioners’ cabinets. These are teams of political advisors who are hand-
picked by each commissioner. The cabinet system was imported from the
French government system, although it exists in a more-or-less formalized
way in most collective-governmental systems. These cabinets have four
main functions: political antennae and filters for party and interest-group
demands; policy advisors counterbalancing the advice of civil servants in
the DGs; the mechanism for inter-commissioner coordination and dispute
resolution; and supervisors and controllers of the work of the DGs
responsible to the Commission (Donnelly and Ritchie, 1997). In all these
tasks, the role of the cabinets has steadily increased (Cini, 1996,
pp. 111-15). For example, in the Delors administration, the Commission
president’s chef de cabinet, Pascal Lamy, controlled the flow of commands
from Delors to the other commissioners, and the flow of information back
to Delors (Ross, 1994).
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Table 2.2 The Commission presidents

Years Name Member state Party Position before
Commission
1958-67  Walter Hallstein Germany Christian Foreign minister
Dem.
1968—69  Jean Rey Belgium Liberal Economics/finance
minister
197072  Franco Maria Ttaly Christian Public works minister
Malfatei Dem.
1972 Sicco Mansholt ~ Netherlands  Liberal Agriculture minister
1973-76  Frangois- France Conservative  Economics/finance
Xavier Ortoli minister
1977-80  Roy Jenkins UK Socialist Economics/finance
minister
1981-84  Gaston Thorn Luxembourg Liberal Prime minister
1985-94  Jacques Delors ~ France Socialist Economics/finance
minister
1995- Jacques Santer Luxembourg  Christian Prime minister
Dem.

Finally, as in national cabinets, commissioners are partisan actors.
Article 213 [ex 157] of the EU Treaty proclaims that:

The Members of the Commission shall, in the general interests of the
Community, be completely independent in the performance of their
duties. . . They shall neither seek nor take instructions from any
government or from any other body.

This principle of independence derives from Monnet’s vision of an
apolitical functionalist bureaucracy, to protect the collective interest of
European citizens. Nevertheless, due to previous occupations, peer
contacts, future aims and national media scrutiny, each commissioner
tends to have significant links to partisan domestic constituents.

As Table 2.3 shows, commissioners are career politicians. Between 1967
and 1995, almost 80 per cent of commissioners had held at least one elected
post before entering the Commission, and most had held a senior
ministerial position in a national government. Also, these partisan affilia-
tions are important in determining the overall direction of the Commis-
sion. The Commission has always been a grand ‘coalition’ of Socialists,
Christian Democrats, Liberals and Conservatives (MacMullen, 1997).
However, the political agenda of the Commission changes as the political
colour of the Commission president and the partisan make-up of the
College changes. For example, Delors’ promotion of a ‘social dimension’
of the single market was clearly a Social Democratic agenda; and in the
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Table 2.3 Political careers of Commissioners, 196795

Political offices held before entering the Number Per cent
Commission
Governmental office
Senior ministerial post (e.g. Prime Minister, 19 21.3
Foreign Minister)
Other cabinet post 31 34.8
Junior government post 8 9.0
No ministerial office 31 34.8
Elected office
Member of national parliament 59 66.3
Local government 21 23.6
Member of European Parliament 20 22.5
Senior party position 16 17.3
Regional assembly 6 6.7
No elected office 19 21.3
Total 89 100.0

Source: Calculated from data in Page (1997).

Santer Commission there have been divisions on several environmental and
social issues between the nine Socialists and the other 11 more ‘free
market’ Christian Democrats, Conservatives and Liberals.

The partisan affiliation of commissioners also impacts on their choice of
portfolios. For example, as Table 2.1 shows, in the Santer Commission:
Socialists are in charge of many of the classic social and welfare policies,
such as environment, education and human resources, regional policies,
energy, transport and culture; a Christian Democrat is in charge of
agriculture; and Conservatives cover free trade, financial services and
financial and monetary policies. Nonetheless, a Conservative (Flynn) also
covers employment and social policy, which has traditionally been held by
Socialist commissioners. Finally, these partisan features extend to other
parts of the Commission administration: the members of the cabinets are
often recruited from partisan contacts, and senior appointments and
promotions in the DG are often determined by partisan affiliations and
contacts (Hooghe, 1997).

A bureaucracy: the EU civil service

Below the College of Commissioners is the EU bureaucracy, composed of
25 DGs and several temporary offices. The DGs are the organizational



Executive Politics 37

equivalent of government ministries in domestic administrations, and they
also fulfil many of the same functions as government ministries: of policy
development, preparation of legislation, distribution of revenues, monitor-
ing of legislative implementation, and advice and support for the political
executive.

The DGs and other services in the Santer administration are listed in
Table 2.4. The number of DGs has expanded as new competences have
been delegated to the Commission (Fligstein and McNicholl, 1998), and
moreover, each new Commission administration has reorganized the DGs
to promote particular agendas. For example, as part of a drive to make the
Commission more relevant to individual European citizens, the Santer
administration created DGXXIV out of the old Consumer Policy Service.

Each DG has a responsibility for policy initiation and management in a
particular policy area, and the DGs are broadly aligned with the policy
competences of the commissioners. However, the division of competences
between the DGs is at a lower-level of policy competence than in most
national administrations. For example, the competences of DGs III
(industry), IV {(competition), XII (science, research and administration),
XIII (telecommunications) and XV (internal market and financial services)
would be combined in a single Ministry of Industry in most domestic
administrations, under the leadership of a single minister. This often leads
to competing policy positions of DGs under the same commissioner. This
lack of policy coherence is also facilitated because most DGs have a
particular ‘administrative culture’. For example, DGV (employment and
social policy) has a highly corporatist culture, with the formal involvement
of the European peak associations for industry and labour (UNICE and
ETUC) on many issues, whereas DGXIII (telecommunications) is more
pluralist and focused on technical expertise and ideas (Cram, 1994; cf.
Cini, 1997). Different administrative cultures also stem from the predomi-
nance of different national groups in senior positions in each DG (Abéles et
al., 1993). For example, many senior officials in DGVI (agriculture) are
French, German and Irish, whereas in DGIV (competition) they are British
and Dutch.

The Commission employs approximately 13000 staff, and there is
considerable variation between the DGs. The two largest are DGIX
(personnel), with approximately 2600 staff, and DGVI (agriculture), with
approximately 2000 staff (Cini, 1996, p. 105). Entrance to the Commission
civil service is by competitive examination, the ‘concours’, and promotion
within the Commission is competitive. However, most senior officials in
the largest DGs are ‘parachuted-in’ from national administrations, after
protracted negotiations to decide which nationality gets which position.
This has lead to discontentment amongst officials in posts immediately
below these ‘political appointments’ (Spence, 1997).
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Table 2.4 The Commission bureaucracy

No. Title Commissioner
responsible

Directorates-general

I External Relations: Commercial Policy, N. America, Brittan

Far East, Australia, NZ

IA External Relations: Europe and NIS, CFSP and
External Missions

1B External Relations: Mediterranean., Mid. East,
Latin Am., S&SE Asia, N.—South coop.

I Economic and Financial Affairs

Il Industry

v Competition

\Y Employment, Industrial Relations and Social Affairs

A% Agriculture

VIl Transport

VIII Development

X Personnel and Administration

X Information, Communication, Culture, Audiovisual

X1 Environment, Nuclear Safety and Civil Protection

XII Science, Research and Development

XIII Telecommunications, Information Market and
Exploitation of Research

X1V Fisheries

XV Internal Market and Financial Services

XVI Regional Policies and Cohesion

XVII Energy

XVIII Credit and Investments

XIX Budgets

XX Financial Control

XXI1 Customs and Indirect Taxation

XXII Education, Training and Youth

XX1II Enterprise Policy, Distributive Trades, Tourism and
Cooperatives

XXIV  Consumer Policy and Consumer Health Protection

Other services

Secretariat General

— Title VI TEU Task Force (cooperation on justice and home
affairs)

Forward Studies Unit, Inspectorate General, Legal Service,
Spokesman’s Service

Joint Interpreting and Conference Service

Statistical Service

Translation Service, Informatics Directorate, Security Service

Euratom Supply Agency

European Community Humanitarian Office

Office for Official Publications of the European Communities

European Foundation for the Improvement of Living and
Working Conditions

European Centre for the Development of Vocational Training

Joint Research Centre

van den Broek
Marin

de Silguy
Bangemann
Van Miert
Flynn
Fischler
Kinnock
Pinheiro
Liikanen
Oreja
Bjerregaard
Cresson
Bangemann

Bonino

Monti
Wulf-Matthies
Papoutsis

de Silguy
Liikanen
Gradin

Monti
Cresson
Papoutsis

Bonino

Santer
Gradin

Santer

Santer

de Silguy
Liikanen
Papoutsis
Bonino
Oreja
Flynn

Cresson
Cresson
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Page (1997, p. 136) points out that ‘the most distinctive characteristic of
the EU administration is its multinational character’. This produces
specific cultures in each DG as well as different elite-groups, as senior
officials of the same nationality prefer to do business with each other.
Given this fact, however, Page argues that ‘the evidence that . .. this
creates an administration fragmented along national lines is very weak’.
Despite the persistence of national identities, practices and cultures,
Commission officials are self-selecting as they have made a conscious
choice to make a career in the EU civil service. The result is an overriding
pro-European ethic and a bureaucracy that is no more functionally and
culturally fragmented, and divided between political and administrative
appointments, than most public administrations.

A regulator: the EU quango(s)

A common feature of executive power in representative government is to
use executive instruments to enforce legislation. For example, in the US
and the UK these governments use ‘orders’ or ‘regulations’, in France they
use ‘ordonnances’, and in Germany they use ‘Rechtsverordnungen’. In the
same way, the EU Commission can issue Directives, Regulations and
Decisions without recourse to the EU legislative process. These ‘executive
instruments’ are a traditional feature of representative government for two
reasons. First, executives are given powers to act as surrogate legislators in
areas where the legislature has neither the time nor the ability to take
action. For example, executives are often allowed to act if a rapid response
is needed, if technical knowledge is required, or if the issue is too low in
salience for the political process to be involved. The Commission issues
between 6000 and 7000 such instruments a year (mostly relating to the
Common Agricultural Policy).

Second, executive agencies are given powers to deliberately prevent the
involvement of parliamentary institutions in the making of rules and
regulations. In certain circumstances it is often in the public interest for
policy to be made by ‘independent’ executive agencies, as they have longer
time horizons than elected parliaments or governments (Majone, 1991).
These agencies can be independent competition regulators, such as
competition authorities or regulators of privatised utilities, or independent
central banks. The delegation of regulatory policies to such quasi-auton-
omous-non-governmental-organs (‘quangos’) is a classic feature of Amer-
ican government and has been growing at the domestic level in Europe
(Majone, 1994).

In some respects, the Commission is such an agency (Majone, 1993b).
For example, the Commission makes rulings under the competition and
state aid -sections and the Treaty and the Merger Regulation (see
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Chapter 8). This is managed by DGIV (competition), which operates like a
‘European cartel office’. The media consequently like to refer to Karel Van
Miert, who is responsible for DGIV, as the EU’s ‘competition policy tsar’.
Nevertheless, to protect competition policy from interference by national
interests and the political aims of the Commission, many commentators
advocate removing DGIV from the Commission bureaucracy and setting it
up as a truly independent regulatory agency, along the lines of the German
Federal Cartel Office (cf. Wilks and McGowan, 1995).

The Commission also oversees the work of a number of independent
European agencies. These agencies, listed in Table 2.5, are set up by
Council decisions on the basis of Commission proposals, and most had
forerunners somewhere in the Commission bureaucracy. For example, the

Table 2.5 Autonomous executive agencies of the EU

Agency Est.  Budget Staff  Location
in 1997
(m.ecu)
European Centre for the 1975 14.4 81 Thessaloniki
Development of Vocational
Training

European Foundation for the 1975 13.6 83 Dublin
Improvement of Living and
Working Conditions
European Environment Agency 1994 16.5 62 Copenhagen
Office for Harmonization in the 1994 12.5 220  Alicante
Internal Market (Trade
Marks and Designs)

European Monitoring Centre for 1994 6.3 31 Lisbon
Drugs and Drug Addiction
European Translation Centre 1994 0.3 34 Luxembourg

for Bodies of the EU

European Training Foundation =~ 1995 15.4 130 Turin

European Agency for the 1995 14.0 100 London
Evaluation of Medicinal
Products

European Agency for Safety and 1995 3.0 13 Bilbao
Health at Work

Community Plant Variety Rights 1995 n/a 15 Angers
Office

Source: Web-sites of the agencies and data in Kreher (1997).
Note: n/a = not available.
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European Agency for the Evaluation of Medicinal Products came from two
comitology committees, the European Environment Agency came from one
of the Commission’s policy programmes (CORINE), and the Commission
has proposed to set up a Food and Veterinary Office from a division in
DGXXIV (consumer policy). But, others, such as the Office for Harmo-
nization in the Internal Market, were set up as part of new EU policy
regimes (Kreher, 1997, pp. 232-3). None of these agencies are full-blown
regulatory authorities with powers to adopt and implement policies; their
main responsibilities are to monitor the implementation of EU legislation
and specific aspects of the single market. However, as their reputations
develop, and through their control of the collection and supply of
information, the EU agencies are likely to play a key role in the emerging
‘regulator networks’ linking national and European regulatory authorities
(Dehousse, 1997; Majone, 1997).

The traditional image of the Commission is of a monolithic suprana-
tional bureaucracy with a single objective: to promote further European
integration (see for example Coombes, 1970). In this section a somewhat
different picture has been painted: of an executive organization which
fulfils many of the traditional tasks of government, and which is politically
and organizationally comparable to other public administrations. At the
pinnacle there are partisan politicians in a classic ‘cabinet government’
system, who pursue individual and collective political objectives. Beneath
the politicians there is a highly-developed bureaucracy and an emerging
network of regulatory agencies, where the various administrative organs
have different policy and institutional and organizational cultures.

Comitology: the interface of the EU dual-executive

The Commission is not completely free to shape policy outcomes when
implementing EU legislation. The Council has designed an elaborate
system of committees, known as ‘comitology’, where ‘national experts’
issue opinions on the Commission’s proposed implementation measures.
Under some procedures, comitology provides for a separation of powers
where the legislators (the governments) can scrutinize the executive (the
Commission); under other procedures, however, comitology has created a
fusion of powers where the member governments enforce their wishes on
the Commission, and hence exercise both legislative and executive
authority.

The comitology system was established by a Council decision in July
1987. The decision (87/373/EEC) established three sets of committees —
advisory, management and regulatory committees — and a set of rules
governing their operation. Officially, the Commission lists 380 such
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committees, but if sub-committees and temporary committees are counted
there may be as many as 1000 committees in the comitology system (Vos,
1997). The membership of the committees depends on their role: commit-
tees of national civil servants monitor the implementation of legislation;
the Commission has set up temporary committees of representatives of
private interest groups in areas where it feels wider consultation is
necessary; and committees of scientists and ‘experts’ give advice on
technical issues (ibid., p. 213).

The committee procedures

Table 2.6 shows how the comitology system works. A basic guide to its
operation is that as the number of the procedure rises, the autonomy of the
Commission from national governments declines. Under the advisory
committee procedure (procedure I), the Commission has the greatest
degree of freedom; although it must take ‘utmost account’ of the opinion
of the national experts, it can simply ignore their advice (although the
committee can record its opposition to a proposed measure in its minutes).
This procedure is used in most areas of EU competition policy, such as
Commission decisions on mergers and state aids to industry. The
management committee procedures are mostly used for the Common
Agricultural Policy, and the more restrictive version (procedure IIb) is
mostly used on non-agricultural issues, such as the implementation of the
PHARE programme of aid to central and eastern Europe. The regulatory
committee procedures were developed by the Council in the late 1960s to
cover areas outside agriculture, where the member governments wanted
more control over the Commission than under the advisory or manage-
ment committee procedures (Docksey and Williams, 1997, pp. 136-7).
These procedures are used in such areas as customs legislation, veterinary
and plant health, and food. The more restrictive variant (procedure IIIb),
the so-called ‘safety-net’ (or ‘contre-filet’), is usually used in the sensitive
area of veterinary health, as in the decision by the veterinary committee on
the European-wide ban on beef exports from Britain during the BSE crisis.

The basic difference between the management and regulatory proce-
dures relates to the role of the committee as a ‘gate-keeper’ of the Council.
As Steunenberg, Koboldt and Schmidtchen, (1996, p. 340) point out:

Whereas in a management committee procedure a qualified majority is
needed to open the gates [refer the decision to the Council], in the
regulatory committee procedure the committee must be able to form a
qualified majority to keep the gates closed.

In other words, under the management committee procedures it is easier
for national experts to approve the Commission’s proposed implementa-
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Table 2.6 How comitology works

Procedure I

Management
committees

Procedure Ila

Procedure IIb

Regulatory
commilttees

Procedure Illa

Procedure IIIb

Safeguard
measures
Procedure IVa

Procedure IVb

The Council
itself

‘Procedure V’

Procedure Operation of the procedure
(In all procedures, the Commission must consult the relevant
committee of national experts on the proposed
implementation measures)

Advisory

committees

The Commission must take the ‘utmost account’ of the
committee’s opinion, but the Commission is free to enact the
measures regardless of their opinion.

The Commission can enact the measures unless the
committee opposes the measures by QMYV, in which case the
matter is referred to the Council, and either:

the Commission may enact the measures, but the Council has
one month to annul or modify them by QMV; or

the Commission must defer enactment of the measures until
the Council either rejects or modifies them by QMV, or fails
to act within three months.

The Commission can enact the measures only if the
committee supports the measures by QMYV, otherwise the
matter is referred to the Council, and in a set time period
either:

(‘net’) the Council can reject the measures by QMYV or
modify them by unanimity, but the Commission can enact
the measures if the Council approves them by QMYV or fails
to act; or

(‘safety net’) the Council can reject the measures by simple
majority or modify them by unanimity, but the Commission
can enact the measures if the Council approves them by
simple majority or fails to act.

The Commission must notify the Council of the proposed
safeguard measures before acting, after which, either:

the Council may reject or modify the measures by OQMYV, but
the Commission can enact the measures if the Council fails to
act in a set time period; or

the Council may confirm, amend or reject the measures by
simple majority, and the measures are deemed revoked if the
Council fails to act in a set time period.

In special cases, the Council reserves the right to exercise
direct implementing powers itself.

Note: QMV = Qualified majority vote (see Chapter 3).
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tion measures than to refer them to the Council (‘open the gates’), whereas
under the regulatory committee procedures the situation is reversed.

Finally, the 1987 comitology decision established two other procedures,
under which the Council has final veto power. First, the Commission can
take ‘safeguard measures’ to protect the interests of the EU or a member
state, but must secure prior agreement from the Council. These procedures
(procedures IVa and IVb) are usually used for issues under the common
commercial policy, as in the signing of association agreements with non-
EU states. Second, in specific cases the Council has the right to exercise
implementing powers itself (‘procedure V’). These have been used in highly
sensitive areas, such as financial institutions.

Interinstitutional conflict

Given the different degrees of freedom of the Commission under each of
the procedures, one would expect the Commission and the Council to be
constantly in conflict over which procedure should be used for the
enactment of each piece of legislation. However, in the most comprehen-
sive study of the use of comitology procedures to date, Dogan (1997) finds
that this is not completely true. For example, Dogan found that 29 per cent
of all comitology procedures proposed by the Commission between 1987
and 1995 were under procedures where the Commission is weak (such as
procedure IlIb), and, contrary to the Commission’s rhetoric about the
Council’s opposition to the advisory committee procedure, the Council
accepted 40 per cent of the Commission’s proposals for use of this
procedure. Dogan (ibid., p. 45) consequently argues that ‘the Commission
is deeply implicated in the pattern of Council comitology preferment’.
Nevertheless, these figures might also reflect the fact that the Commission
is strategic in its choice of comitology procedures, and hence only proposes
the advisory procedure in cases when it thinks it has a reasonable chance of
getting this past the Council.

The European Parliament, on the other hand, has been highly critical of
comitology. The EP argues that there is a lack of transparency as a result of
the number of committees and in the use of the procedures, and that also
by allowing the governments to scrutinize the executive powers of the
Commission, comitology undermines the principle of the separation of
powers whereby the EP should have the right to scrutinize the Commis-
sion. And, the EP claims that the procedures only allow for issues to be
referred back to one part of the EU legislature (the Council) {(cf. Corbett,
Jacobs and Shackleton, 1995, p. 253; Bradley, 1997).

In 1988, under the so-called ‘Plumb—Delors Agreement’, the President of
the Commission and the President of the EP agreed that the Commission
would refer most implementing measures to the EP at the same time as
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they were forwarded to the comitology committee. However, the EP was
dissatisfied with the operation of the agreement, and in July 1994 rejected a
directive (on the application of open network provision to voice telephony)
because the Council refused to change the proposed comitology procedure
to a procedure more favourable to the Commission. Following this EP
veto, the Council and the Commission agreed a ‘modus vivendsi’ with the
EP, under which the Commission would send all measures to the EP and
inform the EP of decisions in comitology, and the Council would ‘take due
account of the EP’s point of view’. The modus vivendi was due to be
reviewed by the Intergovernmental Conference that negotiated the Am-
sterdam treaty, but the IGC failed to reach an agreement on the issue.

In June 1997, the Amsterdam European Council nevertheless instructed
the Commission to draft a proposal for revising the 1987 comitology
decision. The Commission subsequently proposed that the system should
be simplified (by reducing the number of procedures to four), more
transparent (by defining the tasks of the committees more clearly) and
more democratic (for example by referring issues back to both the Council
and the EP) (European Commission, 1998c). However, an agreement on
the reform of comitology will be the product of long and drawn-out
negotiations between the Commission, the Council and the EP.

Overall, Joerges and Neyer (1997) argue that comitology is a unique
political process, where the Commission and national experts work
together to solve policy issues in a ‘non-hierarchical’ and ‘deliberative’
policy style. The technical nature of EU legislative and executive actions
requires a high degree of scientific expertise. The comitology system also
removes bureaucrats and experts from national settings, and promotes
collective identities in each ‘policy community’. However, the involvement
of scientific experts and private interests in the process of policy im-
plementation and regulation is a common feature of most public admin-
istration systems. And, on high-profile policy issues, conflict does emerge
between the Commission and the national experts, and between experts
from different member states. For example, during the BSE crisis each
member of the veterinary committee was under considerable pressure to
support their government’s position.

Democratic control of the EU executive

In most systems, the political and administrative roles of the executive are
legitimized in different ways. The political leadership role is usually
legitimized through electoral competition for political office and control of
the political agenda. In presidential systems, the head of the executive is
directly elected, whereas in parliamentary systems the executive is
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accountable to a parliamentary majority (see for example Lijphart, 1992).
In contrast, the administrative role is usually disconnected from electoral
and parliamentary majorities, which enables bureaucrats and regulators to
serve the ‘public interest’ rather than the interests of a particular political
majority (Majone, 1996, pp. 284-301). Instead, civil servants and
regulators are usually held accountable through the principle of
‘ministerial responsibility’ (where ministers are accountable for the actions
of the civil servants under their responsibility), and the right of public
access to documents and information (for example, through a Freedom of
Information Act).

Political accountability: selection and censure of the
Commission

In the collective exercise of political leadership in the Council, the
governments can claim legitimacy via national general elections (see
Chapter 7). However, the legitimacy of the political leadership role of the
Commission is more problematic. Until 1994, the Commission president
was chosen by a collective agreement between the heads of government, in
the European Council. The Commission president was regarded as one
post in a package-deal between governments on the heads of a number of
international agencies, such as the secretaries-general of the World Trade
Organization and the North Atlantic Treaty Organization. This was more
akin to selecting the head of an international organization than to choosing
the “first among equals’ in a political cabinet.

However, the Maastricht Treaty introduced a new procedure (article
214 [ex 158]), where the term of office of the Commission was aligned with
the term of the EP. Also, the EP would now be ‘consulted’ on the
governments’ nominee for Commission president, and the full Commission
would be subject to a vote of approval by the EP. However, the EP
interpreted the meaning of ‘consultation’ as a right to vote on the nominee
for Commission President. Consequently, in July 1994, in the first ever
‘Commission president investiture vote’ in the EP, Jacques Santer was
ratified by the EP as Commission President by a margin of only 12 votes
(Hix and Lord, 1995). In addition, following the nomination of the
individual commissioners, the EP introduced ‘Commission hearings’,
where the nominees had to give evidence to the EP committee covering
their portfolios (consciously modelled on US Senate hearings of the
nominees for the US president’s cabinet). Finally, once the committee
hearings were complete, the EP took a second vote on the Commission as a
whole. The Amsterdam Treaty reformed article 214 to formally
institutionalize this EP interpretation.
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Since the Treaty of Rome, the EP has had the right to censure the
Commission as a whole by a ‘double majority’: an absolute majority of
MEPs and two-thirds of votes cast (article 201 [ex 144]). Motions of
censure have been proposed on several occasions, but none has ever been
carried. The EP usually fears that throwing-out the Commission would
backfire, as governments and the public would accuse the EP of acting
irresponsibly. Also, before the new investiture procedure there was nothing
to prevent governments from reappointing the same commissioners. Above
all, however, the EP is aware that the Commission, as a fellow suprana-
tional institution, is more often an ally against the Council than an enemy.
In practice, then, the EP right of censure is more like the right of the US
Congress to impeach the US president than of a domestic parliament in
Europe to withdraw majority support for a government, and so can only
be exercised in extreme circumstances.

However, in 1998 and 1999, the EP became more confident in its use of
the threat of censure. In 1998, with widespread public disapproval of the
Commission’s handling of the BSE crisis, the EP successfully used the
threat of a censure motion to force the Commission to reorganize its
handling of food safety issues. Similarly, in January 1999 the EP demanded
that the Commission answer the high-profile allegations of financial
mismanagement, nepotism and cover-up (the Commission had sacked an
official who had leaked a report on fraud and financial mismanagement).
On the eve of a censure vote, the Commission president promised an
independent committee to investigate the allegations and fundamental
administration reform of the Commission, including a new code of
conduct, rules governing the appointment and work of the cabinets, and
restrictions on ‘parachuting’ political appointees into top administrative
jobs. As a result, the censure motion was narrowly defeated: with 232
MEDPs in favour of censure, and 293 opposed (mostly from the PES and EPP
groups).

Consequently, the procedures for selecting and deselecting the Commis-
sion are a hybrid mix of the parliamentary and presidential models. The
Maastricht and Amsterdam Treaties injected an element of parliamentary
government by requiring the Commission to have the support of a majority
in the EP before taking office; and the right of censure allows the EP to
withdraw this support. However, in the process of selecting the Commis-
sion president, the member governments are the equivalent of a presiden-
tial ‘electoral college’, over which the EP can only exercise a veto. The EP
cannot propose its own candidate. And, once invested, the Commission
does not really require a ‘working majority’ in the EP. The right of censure
is only a ‘safety-valve’, to be used in the event of serious political or
administrative failure by the Commission.
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This design reflects a conscious effort by the governments to maintain
their monopoly over who holds executive office at the European level. The
EP has gained a limited role in the investiture procedure because govern-
ments needed to address the ‘democratic deficit’ (see Chapter 6). Hypothe-
tically, the Commission could be chosen via a parliamentary model, with a
contest for the Commission president in EP elections and the translation of
the electoral majority into support for the Commission (as has been
proposed by Jacques Delors). Or, a presidential model could be adopted
through some form of direct election of the Commission president.
However, neither model will come about until the governments perceive
that the benefits, such as the need to give the Commission a greater degree
of legitimacy, outweigh the costs of losing their right to choose the holders
of the other branch of the EU executive.

Administrative accountability: parliamentary scrutiny and
transparency

The administrative and regulatory tasks of the Commission and the
Council are subject to parliamentary scrutiny in much the same way as
domestic bureaucracies and regulatory agencies. The Commission
president presents the annual Commission Work Programme to the EP;
commissioners and civil servants in the DGs regularly give evidence to EP
committees; and certain EP committees have introduced a ‘question time’
of the commissioner responsible for the policy competences they follow.
The president-in-office of the Council also presents their six-monthly work
programme to the EP. Government ministers from the member state
holding the presidency often appear before EP committees (Corbett et al.,
1995, p. 257), and the president of the European Central Bank and the
heads of the EU agencies appear before the EP committees on a regular
basis.

The EP also has a highly-developed system of asking oral and written
questions to the Council and the Commission (Raunio, 1996b). As in
national parliaments, these questions enable members of the EP to gain
information, force the executive to make a formal statement relating to a
specific action, defend their constituency interests, and inform the Com-
mission and Council of problems with which they might be unfamiliar. In
1995, the EP asked 3217 questions of the Commission and 444 of the
Council. The full texts of the questions and the answers by the institutions
are published in the EU Official Journal.

Unlike most national administrations, however, there is no system of
‘ministerial responsibility’ in the EU. Individual commissioners are often
blamed for inconsistencies in a DG in which they are in change, or for lack
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of action in a policy area for which they cover, but no procedure exists for
forcing individual commissioners to resign. And, the Commission has not
developed a culture whereby a commissioner or a senior official in the
Commission administration would resign out of a sense of obligation.
Since the early 1990s, the EP has argued for the right to censure individual
commissioners. And, in January 1999 the EP held separate ‘votes of no-
confidence’ in two commissioners (Edith Cresson and Manuel Marin) who
were in charge of administrative divisions and budgets where fraud and
nepotism had been alleged. Although these motions had no legal force,
there was considerable pressure on these two Commissioners from the
media and several governments to resign if the EP passed these motions by
a simple majority. In the event, the motions were defeated. The experience
also raised the issue of the need for greater individual and collective
political responsibility for administrative irregularities, and the possibility
of institutional reform to allow the EP to remove individual commissioners
to achieve this goal.

Nevertheless, since the early 1990s the Commission has been eager to
promote ‘transparency’ in its administrative operations. In February 1994,
the Commission unveiled a ‘transparency package’, as a result of which the
annual work programme is published in October instead of January,
which allows the EP and Council to debate the draft before the final
adoption of a full legislative programme in January. In the initiation of
legislation, the Commission makes more use of Green and White Papers,
public hearings, information seminars and ‘consultation exercises’. And, a
new code of conduct was introduced which commits the Commission to
make public any internal document, except minutes of Commission
meetings, briefing notes, the personal opinions of its officials and docu-
ments containing information that might ‘damage public or private
interests’ (Peterson, 1995b, pp. 478-81). The Commission also submits
draft legislative initiatives to national parliaments, so that their committees
on EU affairs can scrutinize the legislation before their government
ministers address the legislation in the Council.

Officially, the Council supports more openness of EU decision-making,
and in October 1993 the Council signed an interinstitutional ‘Declaration
on Democracy, Transparency and Subsidiarity’. However, both the
Commission and the EP accuse the Council of hypocrisy. First, a majority
of member states oppose the Commission’s efforts to promote public
access to EU documents; many national governments are eager to prevent
private interests and the media learning more about what they sign-up to
in the EU legislative and executive processes. And, second, the Council is
reluctant to open itself to public scrutiny. The Amsterdam Treaty (article
207 [ex 151]) specifies that:
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the Council shall define the cases in which it is to be regarded as acting
in its legislative capacity, with a view to allowing greater access to
documents in those cases. In any event, when the Council acts in its
legislative capacity, the results of votes and explanations of vote as well
as statements in the minutes shall be made public.

However, this allows the Council to remain highly secretive in its executive
capacity, and also to define for itself when it is ‘acting as a legislature’.

Explaining the organization of executive power in the EU

So, how can this division of executive responsibilities between the Council
and Commission be explained? The answer is that the level and type of
delegation to the Commission is at the point where the demand by the
member governments for independent executive powers meets the supply
of political leadership, administration and regulation by the Commission.

Demand for EU government: selective delegation by the
member states

Having decided to create the single market, the EU governments have been
faced with the problem of how and by whom the single market should be
governed. The governments could undertake this task amongst themselves,
by drafting and passing laws through intergovernmental arrangements and
through cooperation between national regulators. However, it is in the
collective interests of the EU governments to delegate governing
responsibilities to the Commission for a number of reasons.

First, governments need someone to come up with legtslative ideas (cf.
Moravcesik, 1993, pp. 511-12; Pollack, 1997a, pp. 104-5). Governing a
market of 370 million consumers and harmonizing/replacing 15 existing
regulatory regimes requires legislative specialization. Each government
could specialize in a particular area, just as national legislators specialize
in parliamentary committees. However, this would enable each govern-
ment to promote their special economic and sectoral interests and to
supply limited information about alternative options to each other. To
avoid this, each government could come up with separate proposals on
every piece of legislation, but this would be extremely costly. Alternatively,
governments could delegate legislative initiative responsibilities to an
independent authority, who can be required to take account of diverse
national and sectoral interests in the drafting of legislation, and can be
charged with promoting the collective interests (the ‘European interest’) of
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the governments. The result of such delegation would be a significant
reduction of ‘transactions costs’ of legislative initiative.

Second, governments also need an independent agent to execute and
administer legislation once it has been adopted (cf. Moravcsik, 1993,
pp- 512-14; Majone, 1996, pp. 72—4; Pollack, 1997a, pp. 102—4), and again,
the governments could undertake this task through intergovernmental
means with each government promising to implement legislation in their
own systems. However, there would be an incentive to ‘free ride’. For
example, if a government implements an EU environment directive or
opens part of their market to European competition, another government
would benefit without having to enforce the same legislation in their own
system. It would also be difficult for the member states to monitor each
other’s compliance with EU law. Hence, as long as the EU governments do
not trust each other, it is also in their collective interest to delegate the
monitoring of the transposition and implementation of EU legislation to
the Commission.

Third, the need for independent legislative initiative and enforcement is
compounded by the specific nature of market regulation as a policy tool
(Majone, 1996, pp. 68-72). Regulation is heavily dependent upon scientific
and economic knowledge but information is never complete, and regula-
tors often have to rely on the subjects of regulation (private firms) for
technical expertise. In addition, regulation consists of applying generally
agreed principles to specific and ever-changing circumstances. The result is
that in initiating and implementing regulations, policy-makers are forced
to exercise ‘policy discretion’ when choosing between possible courses of
action. Also, governments are reluctant to impose heavy costs on their own
industries, and consequently governments will tend to use this policy
discretion to ‘blur the distinction between providing public goods for the
citizens and engaging in policies designed to advantage the locality or the
country at the expense of their neighbours’ (Majone, 1996, p. 70).
European governments have progressively delegated regulatory powers
to independent institutions to avoid redistribution in favour of special
interests (Majone, 1994). A supranational regulator, which is independent
from any national or sectoral constituency, is less likely to use policy
discretion to protect domestic firms.

Fourth, the delegation of certain initiative and implementation functions
to a supranational agent is facilitated by the fact that governments are
primarily interested in being re-elected. A classic assumption of political
science is that political parties primarily seek to win and maintain
government office (cf. Downs, 1957, and see Chapter 6). Governments in
the EU consequently focus on the next general election, which is always
only a few years away. With such short time-horizons, governments are
less concerned about the long-term implications of the delegation of
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powers to the Commission than about how immediate decisions will affect
their electorates and supporting interest groups. When popular decisions
are made by the Commission, governments can claim that they ‘brought
home the bacon’. Conversely, delegation of unpopular decisions to the
Commission enables governments to claim that ‘Brussels made me do it’.
This has been a popular claim in relation to EU rules on state aids and the
privatization of public monopolies (Smith, 1997a).

In short, governments would like to maintain a monopoly on the
collective exercise of executive power in the EU, but there are a variety
of incentives for the delegation of particular short-term executive respon-
sibilities to the Commission. However, to prevent ‘bureaucratic drift’ in
the exercise of these functions the governments have an incentive to police
the work of the Commission, and hence the comitology system has been
established as a means of ‘patrolling’ the executive powers of the
Commission (Pollack, 1997a, pp. 108-21), and the governments have
maintained a monopoly on the nomination of the President and the
selection of individual commissioners.

Supply of EU government: Commission preferences,
entrepreneurship and capture

Just as the member states are selective about what they delegate to the
Commission, the Commission is selective about what it supplies to the
member states. First, the Commission has specific policy preferences: like
any bureaucracy it has an incentive to promote its own power and
organizational development. As discussed in the theoretical introduction,
most bureaucracies try to maximize their budgets, but there are tight
constraints on the ability of the Commission to do so. The EU budget is
only 1.27 per cent of the total GDP of the EU member states, and the
proportion of the EU budget on redistributive policies (such as agricultural
and cohesion policies) is set by the member states. As a result, the
Commission is prevented from expanding its budgetary capacity, but this
has not prevented the Commission from developing its executive powers.

For example, the proportion of the EU budget spent on administration
increased from 4.35 per cent of the total EU budget in 1985, to 4.8 per
cent in 1994. Meanwhile, in the same period, the volume of legislation
proposed by the Commission and the volume of direct executive instru-
ments issued it increased dramatically. This is because the Commission is
more interested in expanding its responsibilities and ‘shaping’ its own
organizational design than increasing its budget (Dunleavy, 1997; Dunlea-
vy and O’Duffy, 1998). The Commission is not a ‘delivery agency’, which
provides public services such as health and education. Instead, the
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Commission administration is composed of a variety of ‘regulatory
agencies’ (which make rules for private actors), ‘control agencies’ (which
pass on their budgets to other public bodies, as under EU cohesion
policies), ‘transfer agencies’ (which pass on budgets to the private sector,
as under the EU’s development aid policies), and ‘contract agencies’ (which
spend their budgets on private corporations, as under EU research and
development policies). None of these types of public agencies is particu-
larly interested in increasing its budget. Instead, they are interested in
increasing their control over the policy agenda, and the staff within these
agencies are eager to increase their profile within their own ‘policy
community’ (for example, through more contacts with the private sector).
As a result, the Commission does not pursue greater EU expenditure, but
does seek more EU regulatory policies and greater involvement of private
sector actors in the EU policy process. Majone (1996, p. 65) consequently
concludes that ‘the utility function of the Commission is positively related
to the scope of its competences rather than to the scale of the services
provided or to the size of its budget’.

Second, and linked to its preference structure, the Commission is a
‘policy entrepreneur’ (Majone, 1996, pp. 74-7; Pollack, 1997a, 1997c;
Cram, 1997) — an actor who can set the policy agenda under certain
circumstances. Policy entrepreneurs are particularly influential when there
are information asymmetries, a high variation of actors across time and
space, and where the preferences of the actors are underdetermined
(Kingdon, 1984). The Commission does not have a monopoly on informa-
tion and expertise. However, the Commission can drive the policy agenda
by manipulating asymmetries between the member states and between
different private interests and the lack of specification of member states’
and private interests’ preferences.

Third, like any agency, the Commission is susceptible to ‘capture’ by
particular private interests. In an ideal world, in drafting policies and
promoting issues, the Commission is simply the ‘neutral arbiter’ between
competing private interests — this would be the classic pluralist model of
government. Inevitably, though, some interest groups are more able to
organize to influence the Commission than others (see Chapter 7) and the
subjects of EU policies and regulations (such as private firms) have a
particular incentive to mobilize to influence the EU policy process. For
example, farmers have a vested interest to lobby DGVI (agriculture) to
prevent reform of the Common Agricultural Policy. Similarly, multina-
tional firms have a vested interest in securing a deregulation of social and
environmental rules as part of the completion of the single market
programme. The Commission can promote the involvement of ‘public
interests’ in EU decision-making, such as consumer and environmental
groups; however, in addition to specific incentives, private firms have
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significant resources at their disposal and can offer particular inducements
to Commission staff, such as lucrative jobs outside the EU bureaucracy,
and as a result private interests are more likely to mobilize to influence the
Commission than public interests.

Conclusion: the politics of a dual-executive

The power to set the policy agenda and implement EU policies is shared
between the EU governments (in the Council) and the Commission.
Basically, the Council sets the long- and medium-term agendas, through
reforming the EU Treaty and delegating political and administrative tasks
to the Commission. In the areas where these executive powers have been
delegated, the Commission has a significant political leadership role, and is
responsible for undertaking the distribution of the EU budget, monitoring
policy implementation by the member states, and making rules and
regulations. This separation of powers has evolved through an interaction
between the strategies of the Council and the Commission.

On the one hand, the EU governments have delegated powers to the
Commission to overcome collective action problems, to reduce transac-
tions costs, and to produce policy credibility. However, governments have
been selective in this delegation. For example, the governments have
limited Commission instruments to certain ‘regulatory’ issues, such as
competition and agricultural policies, and they have maintained control of
key executive powers, such as Treaty reform through IGCs, policy-making
under the JHA and CFSP, long-term agenda-setting in the European
Council and front-line policy implementation. Governments have also
limited Commission discretion through the comitology system and main-
tained their monopoly over the selection of the commissioners.

On the other hand, the Commission has developed many of the
characteristics of a supranational ‘government’. At the political level, the
College of Commissioners operates along the lines of cabinet government,
with collective responsibility and the Commission president as the first-
among-equals. Also, the commissioners are partisan career politicians with
their own ideological objectives in the EU policy process. At an adminis-
trative level, the Commission DGs are quasi-ministries, and the Commis-
sion is at the heart of an emerging network of European regulatory
agencies. Also, like national administrations, each service in this Euro-
bureaucracy has its own administrative culture, institutional interests,
policy objectives, and supporting societal groups. As a result, the
Commission has powerful incentives and significant political and admin-
istrative resources to pursue an agenda independently from the EU
governments.
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The result is a system with strengths and weaknesses. The main strength
is that the dual character of the EU executive facilitates extensive
deliberation and compromise in the adoption and implementation of EU
policies. This is a significant achievement for an emerging political system,
and reduces the likelihood of system breakdown. However, there are two
important weaknesses. First, the flip-side of compromise is a lack of
overall political leadership. Dual-executive systems tend to be character-
ized by policy immobilism. Second, and linked to this issue, there is a
problem of democratic accountability. There is no single ‘chief executive’,
whom the European public can ‘throw out’. The result is a political system
that seems remote to most European citizens, as we shall see in Chapter S.



Chapter 3

Legislative Politics

Theories of legislative coalitions and organization
Development of the legislative system of the EU
Legislative politics inside the Council

Legislative politics inside the European Parliament
Legislative bargaining between the Council and the EP
Conclusion: complex but familiar politics

The EU has a classic two-chamber legislature: in which the Council
represents the ‘states’; and the European Parliament (EP) represents the
‘citizens’. In contrast to many other legislatures, however, the Council is
more powerful than the EP. Nevertheless, under the so-called ‘co-decision’
procedure, the EP and the Council are genuine co-legislators. Finally,
despite the fact that the main actors in the Council are governments and
the main actors in the EP are political parties, internal politics and political
organization in the two chambers are very similar. To understand how this
system works, we shall first look at some theories of legislative behaviour
and organization.

Theories of legislative coalitions and organization

Contemporary scholars of legislatures are less interested in their functions
than in explaining how legislative bargaining, coalition formation and
organization works. One of the first such approaches was Riker’s (1962)
theory of ‘minimum-winning’ coalitions. Riker argued that legislators aim
to have as much influence as possible in a winning coalition. The result is
that coalitions are unlikely to include any group that is not necessary to
reach a majority. Fewer coalition partners means fewer interests to appease
in the distribution of benefits. But, if a party is ‘decisive’ in turning a
minimum-winning coalition into a majority-winning coalition it can
demand a high price for participating in a coalition. Hence, what actors
want is to be ‘pivotal’ in the formation of legislative coalitions. The more
likely an actor is to be pivotal, the more ‘power’ it will have in coalition
bargaining (see for example Shapley and Shubik, 1954; Banzhaf, 1965).
However, actors do not simply form coalitions with anyone: coalitions are
easier to hold together if they are between actors with similar policy
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preferences. This is the basis of Axelrod’s (1970) argument for the
likelihood of ‘minimum-connected-winning’ coalitions: between legislators
next to each other on a policy dimension. Hence, whereas Riker’s theory is
‘policy-blind’, Axelrod’s argues for a ‘policy-driven’ approach.

To study legislative behaviour in the US Congress, Mayhew (1974)
adopted a similar policy-driven assumption. He argued that the primary
goal of legislators is to gain reelection, but to achieve this goal legislators
must secure policy outputs for their constituents. To secure these outputs,
legislators try to ‘exchange’ votes with other legislators to form winning
majorities. For example, legislators from agricultural constituencies will
agree to back a proposal of legislators with manufacturing constituencies
in return for their support in a future vote on an agricultural issue. This
legislative-exchange is often called ‘logrolling’ or ‘pork-barrel’ politics
because the result is usually a new policy initiative and/or increased public
expenditure.

However, a fundamental problem with these policy-driven approaches is
that vote-trading between legislators is inherently ‘unstable’. This is
illustrated in Figure 3.1, where three legislators (A, B and C) have different
‘ideal policy’ positions on the pro-/anti-Europe and left-right dimensions.

Figure 3.1 Legislative instability in a two-dimensional policy space
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The current policy situation, the status quo SQ, is between the three
legislators. The circles through SQ are the ‘indifference curves’ for each
legislator: where any policy on these circles is equally as far from the ideal-
policy of the legislator. Each legislator prefers a policy to SQ if it is closer
to his or her ideal policy (inside the indifference curve). As a result, any
policy in the shaded areas (the ‘win-set’ over SQ) is preferred by a majority
of legislators to SQ. Consequently, legislator A can propose policy X,
which A and C will vote for instead of SQ. But, legislator C will then
propose policy Y, which both B and C will vote to beat X. And, legislator
B will then propose SQ, which both A and B will support to beat Y, and so
on, ad infinitum. The result is ‘chaos’: there is no stable policy (‘equili-
brium’) is preferred by a legislative majority in two or more-policy
dimensions {McKelvey, 1976).

This is a problem for majoritarian democracy. Thankfully, however,
vote-cycling rarely occurs in practice, because institutional rules produce a
‘structure-induced equilibrium’ (Shepsle, 1979, Riker, 1980), as discussed
in Chapter 1. For example, if different policy dimensions are tackled
separately (a ‘germaneness rule’), stable legislative majorities can be
constructed on each dimension. For example, in Figure 3.1, legislators A
and B form a stable majority that beats SQ on the pro-/anti-Europe
dimension, and legislators A and C form a stable majority that beats SQ on
the left—right dimension. This effect can be established through legislative
‘specialization’, for example in parliamentary committees. If each specialist
committee ‘controls the gates’ on a particular policy issue, they can
preclude the consideration of their policy issue when another issue is
being discussed, and consequently prevent the issue-linkage that might
result (see for example Shepsle and Weingast, 1987).

However, Krehbiel (1991) offers an alternative explanation of legislative
specialization. He argues that although legislators try to get policies as
close to their ideal position as possible, they are not certain of the precise
relationship between legislative instruments and final policy outcomes.
There is thus an incentive on behalf of all legislators to foster policy
expertise through legislative specialization. From this perspective, legisla-
tive organization results from the need to acquire and disseminate
‘information’. As a result, to facilitate legislative bargaining, specialized
groups of legislators will be allowed to monopolise information and
expertise.

Political parties are legislative institutions who also facilitate legislative
stability. Why do political parties exist? This is obvious in systems where
an individual legislator’s chances of reelection are dependent upon
cohesive legislative parties to turn their election promises into legislation.
However, this is harder to explain in the US Congtress and the EP, where
election campaigns are not fought on the policy promises of the party
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leadership in the legislature. As with specialization, nevertheless, legislative
party organizations exist to overcome collective action problems for
individual legislators. For example, individual legislators are unlikely to
obtain their own policy objects alone. Legislators could cooperate sponta-
neously, but each coalition would have to be negotiated separately. Hence,
by establishing formal relationships binding individuals together, the
‘transactions costs’ of coalition-formation are reduced (Cox and McCub-
bins, 1993). Parties also help overcome information gaps (Kiewiet and
McCubbins, 1991). With uncertainty about other legislators’ preferences
and the impact of legislative decision, legislators with similar policy
preferences will benefit from institutional arrangements that divide in-
formation-gathering and policy expertise amongst themselves. The result is
a ‘delegation of tasks’ backbench members provide labour and capital,
and party leaders distribute committee and party offices and determine the
‘party line’ on complex legislative issues. And, once these organizational
arrangements have been set up, the costs of leaving a legislative party for
an individual legislator are high.

Finally, a further solution to the problem of legislative instability is
bicameralism: the existence of two legislative chambers. With two legis-
lative chambers, two different majorities have to be in favour of a proposal
before it can become law, which consequently restricts the set of possible
policy choices and so simplifies legislative bargaining (Riker, 1992;
Tsebelis and Money, 1997). However, depending on how the procedures
are organized, bicameralism can favour one chamber over another in the
bargaining process. For example, if the lower house ‘goes first’, and the
upper house is faced with a ‘take-it-or-leave-it’ situation, then the majority
in the upper house will choose to accept the proposal if it is closer to their
‘ideal preference’ than the status quo. In this situation, the lower house
holds ‘agenda-setting power’. However, if disagreement will lead to the
convening of a special intercameral committee (such as a ‘conciliation
committee’), the upper house is likely to reject the proposal from the lower
house in the hope that it can achieve something closer to its ideal position
in the bicameral negotiations.

In sum, there have been three ‘generations’ of formal legislative studies
(Shepsle and Weingast, 1994). The first focused on the motives of
individual legislators and the formation of coalitions in an institution-free
environment. The second generation introduced institutions, such as
committees, parties and bicameralism, to explain why legislative outcomes
can be stable. And the third generation explained where these institutions
came from. Together, these theories help us understand how the EU
legislative process works: what coalitions are likely to form, why the
internal Council and EP rules are organized the way they are, and who
holds the most power under the EU legislative procedures.
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Development of the legislative system of the EU

Despite its complexity, the EU legislative system is highly effective in
developing, amending and passing laws. As Figure 3.2 shows, between
1986 and 1995 an average of 67 directives were proposed each year by the
Commission, of which 56 were adopted by the EP and the Council. Also,
more legislation was proposed and adopted in the early 1990s than in the
late 1970s and early 1980s, largely due to the 300 or so pieces of legislation
relating to the completion of the single market by the end of 1992 (see
Chapter 8). Since then, the annual volume of EU legislation has fallen.

The EU legislative process has not always been so effective. The Treaty
of Rome established that legislation would be adopted through interaction
between the Council of national governments, the Commission and the EP,
but the Treaty did not set out a single procedure governing this interaction.
Rather, the type of procedure to be used was specified in each individual
article (see Appendix A for the decision-making rules under each current
Treaty article). However, there were two common rules that determined
political outcomes: the role of the EP, and the voting rule in the Council —
whether the Council decided by unanimity or the ‘qualified-majority-vote’
(QMV) system of weighted-voting.

However, the ability of the Council to make decisions by QMV was
challenged in the mid-1960s. De Gaulle, the French president, strongly
objected to the idea that majority voting would be used in a number of
important areas after 1966, in the so-called ‘third stage’ of transitional
development towards a Common Market. De Gaulle insisted that every
member state should be allowed to veto legislation, even where the Treaty
specified that QMV could be used, and in 1965 he provoked a crisis by
withdrawing French representatives from the European institutions — the
famous ‘empty-chair’ policy. The crisis was resolved in January 1966 by
the so-called ‘Luxembourg Compromise’. This was an agreement between
the EU heads of government, establishing the principle that if a member
state declares that ‘a vital national interest’ is at stake, the Council will
make every effort to reach a unanimous agreement.

This Luxembourg compromise was not legally-binding, as it was not
part of the treaties, but it ushered in nearly two decades of ‘intergovern-
mental” bargaining. Any member state faced with being outvoted on a key
issue could simply invoke the Luxembourg compromise and halt proceed-
ings. For example, although the Treaty of Rome specified that after 1966
the liberalization of capital movements would be decided by QMYV, the
Commission did not initiate any proposals as it expected that at least one
member state would claim a right to veto a directive (Teasdale, 1993,
p. 570).
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Figure 3.2 Volume of EU legislation proposed and adopted
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Source: Calculated from data in Golub (1997).

Nevertheless, from this intergovernmental beginning, by the mid-1990s
the EU possessed a legislative system akin to bicameralism in many other
political systems. The first major development was the 1980 ‘isoglucose’
ruling by the European Court of Justice. The first direct-elections to the EP
were held in June 1979, and between the dissolution of the EP before the
elections and the reconvening of the new EP, the Council had adopted a
piece of legislation without consulting the EP. In the ruling, the Court
annulled the legislation on the grounds that when the Treaty requires that
the Council ‘consult’ the EP, the Council cannot act before the EP has
issued an ‘opinion’ to the Council. The Court argued that consultation of
the EP is ‘an essential factor in the institutional balance intended by the
Treaty’. This does not allow the EP to force its opinions on the Council, as
a national parliament could on an upper house. But, backed by the
isoglucose ruling, the EP now had a ‘power of delay’. For example, in
1989 the EP threatened to delay a Commission proposal to start the first
phase of EMU on 1 July 1990 because the Commission would not accept a
stronger role for the committee of Central Bank governors. Eager not to
jeopardize the EMU timetable, the Commission accepted the relevant EP
amendments.

The powers of the EP were substantially extended by three subsequent
treaty reforms. First, in 1987, the Single European Act (SEA) introduced a
new legislative procedure: the ‘cooperation procedure’. This was the first



62 Government

procedure set out in a separate treaty article, to which other treaty articles
referred (article 252 [ex 189c after Maastricht and article 149 after the
SEA]). The procedure gives the EP a ‘second reading’, after the Council has
adopted a ‘Common Position’, and reduces the ability of the Council to
overturn EP amendments made in the second reading. The SEA applied
this procedure to only 10 treaty articles, but these included most areas of
the single market programme, specific research programmes, certain
decisions relating to the structural funds and some social policy and
environmental policy issues. This constituted approximately one-third of
all legislation. The SEA also introduced an ‘assent procedure’, whereby the
approval of the EP is required before the Council can act, which applied to
association agreements with non-Community states and the accession of
new member states.

Second, in 1992, the Maastricht Treaty extended the assent procedure
and introduced a fourth legislative procedure, the ‘co-decision procedure’,
which was also set out in a separate treaty article (article 251 [ex 189b]).
This procedure introduced the rule that if the EP and Council disagree on a
piece of legislation a ‘Conciliation Committee’ is convened, of equal
representatives of the EP and Council. And, after the conciliation
committee, the EP can reject the legislation outright. The co-decision
procedure originally applied to most areas of internal market legislation
that had been covered by the cooperation procedure, and several new areas
introduced by the Maastricht Treaty, such as public health, consumer
protection, education and culture.

Third, the Amsterdam Treaty, signed in 1997, reformed and extended
the co-decision procedure: the reforms increased the power of the EP
within the procedure and extended the co-decision procedure to most areas
previously covered by the cooperation procedure.

Consequently, following the Amsterdam Treaty, the policy areas cov-
ered by the EU legislative procedures are as set out in Table 3.1. Most
areas of regulation of the EU single market, such as environment policy,
health and safety, social policy, and harmonization of standards are
covered by the co-decision procedure, whereas the cooperation procedure
is restricted to some limited provisions relating to EMU. However, one
anomaly is that unanimity is still required under the co-decision procedure
on the right of residence of workers, social security for migrant workers,
and rules governing the professions. The consultation procedure, on the
other hand, still exists in a wide range of areas. Finally, there are still
several issues where decision-making is exclusively by the Council, without
even EP consultation, such as on the Common Commercial Policy.

The result is that the EU has perhaps the most complex legislative
system in the world. However, the Council and EP have adapted to this
system, and both have developed sophisticated rules governing their
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internal organization to improve their scrutiny, amendment and adoption
of legislation, and developed sophisticated strategies to maximize their
influence vis-a-vis each other in the various stages of bicameral interaction.

Legislative politics inside the Council

As discussed in the previous chapter, the Council is composed of ministers
from the governments of the EU member states — in other words,
agriculture ministers in the Council of Agriculture Ministers, economic
and finance ministers in the Council of Economic and Finance Ministers
(EcoFin), and so on. The main goal of these governments is reelection to
national government office. Consequently, if legislation in front of the
Council threatens the interests of the key voting groups for the parties who
make up the government, the government will seek to block the legislation.
In this regard, governments in the Council are like legislators in any
parliament: where potential benefits to the whole society are weighed
against potential losses to individual constituents.

Nevertheless, there can also be conflicts of interests within governments
in the Council, between the different ministers. These arise for two main
reasons. First, in coalition governments (the case in most EU member
states), ministers from different parties have different core electorates, and
consequently a policy proposal before the Council could be beneficial to
the supporters of one governing party but threaten the supporters of
another. This leads to pressures for different ministers to take opposing
positions in different Council meetings. Second, different ministerial
portfolios have different functional support groups and fiscal interests.
For example, whereas ministers in EcoFin have an interest to constrain
public spending, ministers in the Social Affairs Council, the Regional
Affairs Council and/or the Employment Council have an interest in EU
outputs that increase public spending on their social programmes.

Agenda organization: the presidency, sectoral councils and
committees

Despite the above, the Council has developed several mechanisms to
coordinate the EU legislative agenda. First, the Presidency of the Council
has evolved since the 1970s into the central coordinating mechanism of the
Council agenda. The Presidency rotates every six months between the
member governments in a prearranged system, originally by alphabetical
order, but which was amended from 1998 to achieve a balance between
large and small states. The rules of procedure of the Council set out the
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Table 3.1 Main policy areas covered by the EU’s legislative procedures

Procedure/Policy issue
(Commission initiative + QMYV in the Council, unless stated otherwise)

Assent

Economic and Social Cohesion: objectives and organization of the
structural funds (unanimity)

Institutions: uniform election procedure for EP elections (unanimity)

Common Provisions: breach of human rights by m.state (initiative by
1/3 m.st. or Com. + unan.)

Enlargement: acceptance of new members states to the EU (unanimity)

External Relations: international agreements/association agreements
(unanimity)

Co-decision

Principles: discrimination on the grounds of nationality

Citizenship: right of residence (unanimity)

Single Market: free movement of workers/right of establishment/
harmonization of laws

Single Market: social security for migrant workers/rules governing the
professions (unanimity)

Justice & Free Movement: rules on visas for non-EU nat’s (5 years
after Amsterdam Treaty)

Transport: implementation of common transport policy/
transEuropean networks

Employment: certain measures for cooperation on employment

Social Policy: sexual equality/health & safety/working conditions/
worker consultation

Education/Vocational Training/Culture: all areas

Public Health/Consumer Protection: certain public health standards/
all consumer protection laws

Economic and Social Cohesion: implementation

Research: adoption/implementation of framework programmes

Environment: general environment policies/adoption of environmental
action programmes

Development Co-operation: all areas

Financial Provisions: measures for countering fraud

Cooperation
Economic & Monetary Union: surveillance of national economic
policies/certain other provisions
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Consultation

Principles: non-discrimination on grounds of sex, race, ethnicity etc.
(unanimity)

Flexible Integration: authorization (unan. in the Euro.Council if ‘vital
national interest’ threatened)

Citizenship: voting rights of EU citizens in EP and local elections
(unanimity)

Common Agricultural Policy: all areas

Single Market: liberalization of services in the single market

Single Market: harmonization of indirect taxation (unanimity)

Justice & Free Movement: common visa list (initiative by a member
state or Commission)

Justice & Free Movement: all other issues (initiative by a m.state or
Commission + unanimity)

Competition Policy: rules applying to undertakings/state aids policy

Economic & Monetary Union: excessive deficit procedure

Employment: annual employment policy guidelines for member
states

Common Commercial Policy: extension of policy to intellectual
property and services

Institutions: appointment of Commission Pres./appointment of ECB
officials (unanimity)

Police & Judicial Cooperation: all areas (initiative by a m.state/
Commission + unanimity)

Final Provisions: adoption of any measure not covered in the Treaty
(unanimity)

No European Parliament involvement

Single Market: common customs tariff

Economic & Monetary Union: breach of excessive deficit/external
monetary agreements

Employment: recommendations to member states

Common Commercial Policy: all areas

Education/Culture/Public Health: recommendations to member
states

Common Foreign & Security Policy: implementation (Council
initiative)

Common Foreign & Security Policy: decisions (Council
initiative + ‘constructive abstention’)

Note: The Appendix contains an exhaustive list of the decision-making rules under
each article of the Treaty. The budgetary procedure is dealt with in Chapter 9.
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main tasks of the presidency as follows (cf. Hayes-Renshaw and Wallace,
1997, pp. 136-9; Westlake, 1995, pp. 45-6):

e to convene Council meetings, and announce the dates of the Council
meetings seven months in advance;

e to draw up the provisional agenda for each meeting, including
indicating the items on which any government or the Commission
may request a vote;

® to chair the meetings of the Council and the meetings of the Committee
of Permanent Representatives;

e to submit a six-month work programme;

to sign the minutes of meetings and all decisions; and

e to represent the Council to the EP, the Commission and the outside
world.

The government holding the presidency consequently has considerable
control of the legislative agenda before the Council. Each government
takes over the presidency with a particular list of policies it would like to
see adopted, and these form a central part of the presidency’s work
programme and will be top of the agenda in all the key Council meetings.
However, the presidency can only act on these issues if legislation is
proposed by the Commission. On the other hand, if the government
holding the presidency does not like a Commission proposal, the pre-
sidency can simply refuse to put it on the Council agenda.

Overall, member states treat their term of holding the presidency as an
opportunity to pursue their own policy objectives. The result is the rolling
addition to the Council agenda of specific national policy issues (Bulmer
and Wessels, 1987; Kirchner, 1992). However, member states also like to
be seen to have held ‘good’ presidencies, and not all member states are
equally able to manipulate the agenda to the same extent. The member
states that are most capable are those with ministries that are well adapted
for dealing with European issues and have sufficient administrative
capacity. This is often difficult for the smaller member states, but the
larger member states also often have problems as their periods in the
presidency tend to be taken up with domestic political developments and
attempts to promote their own ‘national agendas’ at the expense of the
overall Council agenda (see for example O’Nuallain, 1985; Kirchner,
1992). Hayes-Renshaw and Wallace (1995, p. 571) consequently conclude
that where the presidency is concerned ‘ “medium-sized” member govern-
ments probably have a comparative advantage’.

Second, through sectoral Councils the Council agenda has become
increasingly specialized. As Table 3.2 shows, until the mid-1980s the
General Affairs and Agriculture Councils constituted almost half of all
council meetings. In the 1990s, in contrast, with the rise of EcoFin, the
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Table 3.2 Frequency of sectoral council meetings

1975 1980 1985 1990 1995
General Affairs 16 13 14 13 14
Agriculture 15 14 14 16 10
EcoFin 8 9 7 10 9
Environment 2 2 3 5 4
Transport 2 2 3 4 4
Fisheries - 7 3 3 4
Social Affairs 2 2 2 3 4
Justice and Home Affairs - 1 - 1 4
Industry - - 6 4 3
Research 2 - 2 4 3
Internal Market - - 5 7 2
Development 3 1 2 4 2
Energy 2 2 3 3 2
Health - - - 2 2
Budget 2 3 5 2 2
Education 1 1 1 2 2
Telecommunications - - - 2 2
Consumer Affairs - - 1 2 2
Culture - - 2 2 3
Other 2 3 - 1 1
Total 57 60 73 90 79

Source: Annual Reports of the Council.

various Councils dedicated to the regulation of the single market, and the
new activities of justice and home affairs ministers, this figure fell to less
than one in three. Formally, the General Affairs Council (of foreign
ministers) is still at the pinnacle of a hierarchy, where issues are referred
if agreement cannot be reached at a lower level. However, the increased
legislative volume and the time constraints of the legislative procedures
limit the ability of the General Affairs Council to control decisions in
lower meetings. Also, with the development of EMU, EcoFin has usurped
some of the coordinating functions of the General Affairs Council on many
macroeconomic and budgetary issues.

As a result, in terms of the organization of the EU legislative agenda,
these meetings are the functional equivalent of the committees of a
parliament: each having a specific policy domain. By delegating issues to
meetings of ministers with shared functional and fiscal interests, and often
with established esprit de corps (as in EcoFin), the potential for trading
agreements between different policy sectors is increased. For example, to
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overcome a deadlock in the adoption of the single market programme, an
agreement between internal market ministers on market liberalization can
be traded-off with an agreement between social affairs ministers on
minimum health and safety standards. However, the inevitable result is
‘log-rolling’ of the EU towards further integration.

Third, to facilitate pre-legislative agreement there is a network of
Council committees, working groups and the Council secretariat. The
Committee of Permanent Representatives (COREPER), with fixed mem-
bers from the member states’ office of ‘Representations’ to the EU in
Brussels, is the real engine behind much of the work of the Council, and
this is where the majority of issues are decided before legislation is even
seen at ministerial level (de Zwaan, 1995; van Schendelen, 1996). COR-
EPER meets each week at the level of member states’ ambassadors to the
EU (COREPER 1I) and ‘deputies’ (COREPER I). Hayes-Renshaw and
Wallace (1995, p. 562) estimate that approximately 70 per cent of Council
business is agreed in working groups of national officials below COREPER
II. The EU Permanent Representatives then tackle about 15-20 per cent of
business, which they hand up to Council meetings as ‘A points’ (in other
words, already agreed but formally needing ministerial approval), which
leaves the Council to focus on the 10~15 per cent of ‘B points’ that still
need to be resolved.

Under COREPER there are various sectoral committees of specialist
civil servants, such as the Special Committee on Agriculture (SCA), the
Political Committee (covering Common Foreign and Security Policy), the
Article 113 Committee (dealing with the Common Commercial Policy),
and the Coordinating Committee on Justice and Home Affairs (the ‘K.4
Committee’). And supporting these committees is the Council secretariat,
with a staff of approximately 2000. Every day, between 300 and 400
officials from national bureaucracies attend meetings in the Council
building (Hayes-Renshaw and Wallace, 1997, p. 70). The result is a
growing institutionalization of patterns of interaction and bargaining,
which is essential for the operation of a successful legislature. Never-
theless, one continuous problem for the Council is the high turnover of
personnel at ministerial and working group level, and because of this the
Council secretariat also plays a crucial role in securing continuity and
institutional memory.

Voting and coalition politics in the Council
There are two basic voting rules in the Council:

e Unanimity, where each member state has one vote and legislation
cannot be passed if one or more member states vote against the
legislation.
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e Qualified majority voting (QMV), where the votes are weighted
according to the size of a member state’s population, and a majority
of 62 out of the 87 votes is required for legislation to be passed.

However, there is a quirk in the Council’s voting rules relating to the
issue of ‘abstention’. Article 205(3) [ex 148(3)] of the Treaty states that,
‘Abstentions . . . shall not prevent the adoption by the Council of acts
which require unanimity’, so that several member states can abstain and
the legislation can still be carried. As a result, under unanimity an
abstention is equivalent to support for a proposal (although an abstaining
government can argue to its voters that it did not support the legislation).
Under QMYV, in contrast, an abstention is equivalent to voting against a
proposal, as 62 votes are still required to carry the legislation. Conse-
quently, as one of the Council’s own publications points out:

This sometimes results in the paradoxical situation where a decision for
which a qualified majority cannot be reached . . . is taken more easily
unanimously as a result of abstention by certain members of the Council
who do not wish to vote in favour but who do not want to prevent the
Act concerned from going through. (Council of the European
Communities, 1990, p. 41)

Table 3.3 shows the number of votes each government has under the
Council voting rules. Under unanimity, every member has an equal chance
to be ‘pivotal’ — determining whether a coalition is winning or losing.
Under QMV, although the larger member states have more votes, the
system of weighting overrepresents the citizens in the smaller EU member
states (cf. Felsenthal and Machover, 1997). Nevertheless, with more votes
the larger member states are more than twice as likely to be part of a
winning coalition than the smaller states (cf. Brams and Affuso, 1985;
Hosli, 1995b; Lane and Maeland, 1995; Widgrén, 1995).

The member governments are acutely aware that changes in their voting
strengths or the QMV threshold affect their relative power. For example,
the level of the new QMYV threshold was a key issue in the enlargement of
the EU to Austria, Finland and Sweden in 1995 (Johnston, 1995, 1996;
Garrett, McLean and Machover, 1995; Morriss, 1996; Garrett and
McLean, 1996). Some member states argued that the ‘blocking minority’
as a proportion of all votes should be extrapolated from the old threshold,
of approximately 30 per cent of total votes. However, the United King-
dom, Spain and Italy argued that enlarging the EU to three smaller and
northern member states would alter the type of coalition that needed to be
built to achieve a qualified majority. As a result, in the Ioninna Declaration
of March 1994, the member states agreed to 26 votes as the blocking
minority (30 per cent of all votes), but stipulated that ‘if members of the



Table 3.3 Voting weights and voting power in the Council

Population Unanimous voting Qualified majority voting
(000s) Votes  Power (proportion of Votes Power (proportion of cases  Citizens per
cases where a member where a member state is pivotal vote
state is pivotal) [Shapley—Shubik]) (million)

Germany 81.7 1 100.0 10 11.7 8.2
United Kingdom 58.6 1 100.0 10 11.7 5.9
France 58.1 1 100.0 10 11.7 5.8
Italy 57.7 1 100.0 10 11.7 5.8
Spain 39.1 1 100.0 8 9.6 4.9
Netherlands 15.5 1 100.0 5 55 3.1
Greece 10.5 1 100.0 N 5.5 21
Belgium 10.2 1 100.0 5 5.5 2.0
Portugal 9.9 1 100.0 S 5.5 2.0
Sweden 8.9 1 100.0 4 4.5 22
Austria 8.1 1 100.0 4 4.5 2.0
Denmark 5.2 1 100.0 3 35 1.7
Finland 5.1 1 100.0 3 3.5 1.7
Ireland 2.6 1 100.0 3 3.5 0.9
Luxembourg 0.4 1 100.0 2 2.1 0.2
Total votes 15 87
Required to adopt 15 62
Required to block 1 26

0L
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Council representing a total of 23 to 25 votes indicate their intention to
oppose [an Act]. . . the Council will do all in its power to reach. .. a
satisfactory solution that could be adopted by at least 65 votes’ (cf.
Westlake, 1995, pp. 93-4). Hence, if the governments in the minority
insist, there is a de facto blocking minority of 23 votes (26 per cent) and a
qualified majority of 65 votes (75 per cent).

But these calculations of relative power based on the absolute number of
votes for each member state assume that all types of coalitions are equally
as likely, but this is clearly not the case (Garrett and Tsebelis, 1996). First,
several informal bilateral and multilateral alliances exist between govern-
ments with similar interests. For example, a Franco-German coalition — the
so-called ‘Paris—Bonn Axis’ — has been at the heart of Council decision-
making since the 1950s. Also, the Benelux states are more economically
and politically integrated than any other grouping in the EU; the less-
prosperous member states — Greece, Ireland, Portugal and Spain — often
vote together to protect their interests in the single market and under the
EU structural funds (a ‘cohesion bloc’); and Denmark, Sweden and Finland
have close economic and political ties and similar cultural and economic
structures (a ‘Nordic bloc’). Hosli (1996) consequently calculates that a
Franco-German coalition and a ‘cohesion bloc’ are both pivotal in 24.5 per
cent of cases, the Benelux is pivotal in 14.5 per cent of cases, and a ‘Nordic
bloc’ is pivotal in 11.2 per cent of cases.

Second, coalitions are likely to form between governments with similar
policy goals. Figure 3.3 shows the approximate policy location of the
governments in January 1999 on the two main dimensions of EU politics
(calculated from the locations of the parties in each government). The
location of governments on the pro-/anti-Europe dimension, suggests that
the United Kingdom, Denmark and the new member states would be the
most isolated in Council decision-making. Moreover, the adjacent posi-
tions of France and Germany suggest that a Paris—Bonn axis could be
easily formed on this dimension. Also, in this scenario, if the status quo
(SQ) is less integrationist than the proposed legislation, Spain is pivotal in
turning minority support into a winning qualified majority, and Sweden is
pivotal in establishing unanimity (cf. Garrett, 1992).

However, the majority of Socialist and Socialist-led coalition govern-
ments in the EU in 1999 suggests that on left-right issues (such as the level
of social protection in the single market), the centre-right governments in
Spain and Ireland are isolated. Also, in this scenario, if the status quo (SQ)
is relatively centrist (in other words, the continuation of existing national
welfare regimes without any EU regulation), the Netherlands becomes
pivotal in turning minority support for a proposal into a winning qualified
majority. But, there is no unanimous coalition that can beat the status quo.
If a Franco-German coalition is negotiated prior to a Council meeting, it is



Figure 3.3 Policy location of Council members and winning coalitions, January 1999
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Lib = Liberal, Rad.Lib =Radical Liberal, Com = Communist.

Source: Calculated from data in Hix and Lord (1997).
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unlikely to secure a qualified majority in the full Council. For example, this
was the case in December 1998 when a Franco-German initiative on tax
harmonization (a left-wing policy) was opposed by almost all the other
governments.

Nonetheless, there is an underlying ‘culture of consensus’ in the Council,
which ensures that the Council hardly ever acts by QMYV even when it is
allowed to under the provisions of the Treaty. Table 3.4 shows all the

Table 3.4 Council voting records, December 1993—December 1994

Votes Number Per cent
Votes with member states voting
against

1 member state voting against 20 7.7

2 member states voting against 9 3.4

3+ member states voting against 7 2.7

Total 36 13.8
Votes with only abstentions and the
rest unanimous

1 member state abstaining and none 26 10.0

against

2+ member states abstaining and 2 0.8

none against

Total 28 10.7
Uncontested/unanimous votes 197 75.5
Total legislative votes 261 100.0
Member state Negative votes ~ Abstentions
Denmark 11 1
Netherlands 10 5
Germany 9 6
United Kingdom 7 14
Luxembourg 4 0
Greece 4 0
Italy 3 3
Portugal 3 3
Spain 2 7
France 2 3
Belgium 2 0
Ireland 1 2

Source: Calculated from data in Hayes-Renshaw and Wallace (1997).



74  Government

legislative votes in the Council between December 1994 and December
1995. Of the total of 261 votes, on 86 per cent the Council either acted by
unanimity or adopted positions by unanimity with one or more member
states abstaining. Moreover, in the remaining cases three or more member
states voted against a proposal on less than 3 per cent of the cases.
Denmark had the highest number of negative votes, the United Kingdom
preferred to abstain rather than veto, and the Netherlands and Germany
were in opposition more times than the United Kingdom.

The fact that national governments are involved in adopting EU
legislation as well as executing the legislation once it has been passed
causes real problems of compliance under QMV. If a member state is in a
minority in a vote it may be under pressure from domestic interests to
oppose the legislation, and then also not to implement the legislation. The
problem of compliance may in fact become more acute as voting records in
the Council become more transparent (Hayes-Renshaw and Wallace, 1995,
p. 575). It is unsurprising, then, that in most cases the Council would
rather see no legislation adopted than risk undermining a delicate
consensus. Nevertheless, it might also be the case that voting rules have
an implicit impact on decision-making. For example, if a qualified
majority is in favour of a proposal, there is pressure on the minority
governments to concede to maintain consensus. As the Council admits:
‘the relatively small number of decisions actually taken by a qualified-
majority does not fully show the part played by qualified-majority voting
as a factor for efficiency in the implementation of Community policies’
(Council of the European Union, 1995, p. 11).

Legislative politics inside the European Parliament

Unlike the Council, the EP does not have a fixed seat; it holds most of its
plenary sessions in Strasbourg, whilst the official seat of the EP secretariat
is in Luxembourg. However, the bulk of the work of the EP is in Brussels,
where an increasing number of plenary sessions are held, where the party
groups and committees meet, and where the offices of the MEPs, the party
group and committee secretariats are based. Despite this handicap, the
EP operates like any parliament, organizing and mobilizing to influence EU
legislation and the EU executive. However, the institutional design of the
EU ~ the separation of executive and legislative power — means that the
EP is more like the US Congress than most domestic parliaments in
Europe. The EP does not form an EU government. In return, though,
there is no EU government to enforce its wishes on its supporting majority
in the EP.



Legislative Politics 75

MEP behaviour: reelection versus promotion and policies

Since 1979, MEPs have been elected in European-wide contests every five
years. The main goal of MEPs is reelection, but public opinion surveys
repeatedly show that less than 60 per cent of EU citizens know anything
about the EP, and less than 5 per cent have an informed impression of what
MEPs do. Also, European elections are not fought on European issues, the
campaigns are by national parties and on national issues (see Chapter 6).
Hence, an MEP’s chance of reelection is not dependent upon his or her
performance in the EP, but is determined by the popularity of his or her
national party. Moreover, most EU member states use list-PR systems in
EP elections, where national party leaderships determine the order of
MEPs on the lists. Consequently, for most MEPs, the chance of standing as
a candidate and being reselected is not determined by his or her party
group in the EP, but by his or her national party leadership (Bowler and
Farrell, 1993; Norris and Franklin, 1997).

Traditionally, a career in the EP was either a training ground for a job
back in national politics, or a ‘retirement home’ at the end of a national
career. Nevertheless, the 1989 and 1994 elections brought an increasing
number of MEPs who plan either to stay in the EP for at least two terms,
or to pursue a career in another EU institution or European-level
organization (approximately 30 per cent of all MEPs, and approximately
60 per cent of British and German MEPs) (Scarrow, 1997).

MEDPs interested in making a career in the EP are interested in two
different types of goals within the EP. First, there are office goals, such as
promotion to party leadership, a senior position in the EP (such as EP
president), or a chairmanship of an EP committee. Second, there are policy
goals: the pursuit of an MEP’s ideological views or the interests of his or
her constituents through the influence of the EP on the EU legislative and
executive processes. Whereas reelection may not be dependent on perfor-
mance within the EP, the ability to achieve these goals is dependent upon
gaining promotion within the EP committees and the EP party groups, and
on being able to form coalitions with other legislators to secure common
policy aims.

In other words, MEPs face a dilemma. To secure reselection and
reelection, MEPs must cater to national party interests; but to secure
promotion within the EP and policy outputs from the EP, MEPs must cater
to interests of committees and party leaderships within the EP.

Agenda organization: leaderships, parties and committees

Like most national parliaments, the EP determines its own organization
and writes its own rules. The EP prefers to use formal Rules of Procedure
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rather than informal conventions and norms (probably because the EP is
multilingual and formal rules reduce miscommunication and linguistic
confusion). Through these rules of procedure, the EP has set up three main
organizational structures to facilitate agenda-control.

First, there is the parliamentary leadership. The most senior offices in
the EP are the president and the 14 vice-presidents. The EP also has three
leadership bodies: the Bureau of the Parliament (consisting of the president
and vice-president), the Conference of Presidents (consisting of the EP
president, the leaders of the EP party groups and the chairman of the
Conference of Committee Chairmen), and the Conference of Committee
Chairmen. Together these committees involve all the senior figures in the
EP. The Bureau deals with internal EP organizational and administrative
matters, but is increasingly active on political issues and meets almost
every week. The Conference of Presidents is traditionally where most
political issues are tackled, particular as regards the relationship between
the EP and the Commission and Council, and normally meets twice a
month. The Conference of Committee Chairmen coordinates the commit-
tee agendas and tackles inter-committee demarcation disputes.

Second, the EP party groups are the central mechanisms for structuring
debate and coalition-formation in the legislative process in the EP. After
the enlargement of the EP in 1995, rule 29 of the Rules of Procedure set out
how many MEPs are needed to form a party group: 29 from one member
state, 23 from two member states, 17 from three member states, and 14
from four or more member states. The party groups have certain
privileges: such as a significant secretarial and research staff and financial
resources. Table 3.5 shows the seats of the party groups and their national
memberships in January 1999. The Party of European Socialists on the
centre-left and the European People’s Party on the centre-right are the
largest groups — commanding two-thirds of the seats between them. There
are, however, several smaller groups that can be crucial in influencing the
legislative behaviour.

The real relevance of the party groups relates to the way their leader-
ships determine most of the vital political issues in the EP: the choice of the
EP leadership, the allocation of committee positions and rapporteur
assignments, and the agenda of plenary sessions. As a result, if a national
political party is not a member of a party group, it is unlikely to be able to
secure any office or policy goals for its MEPs. And, national parties are
more likely to secure these goals in the two larger groups than in one of the
smaller groups.

These pressures have consequently facilitated a reduction in the number
of EP party groups and a consolidation of the PES and EPP. Whereas EP
elections increase party group fragmentation (because of national issues in
the campaigns), the incentive structure within the EP reduces party group



Table 3.5 Seats in the European Parliament, January 1999

Member state Party group Total  Citizens per
PES  EPP ELDR UPE  EUL G ERA  IEN na seats EP seat
Germany 40 47 12 99 826 000
UK 61 17 3 1 1 2 1 1 87 675000
France 16 12 1 18 7 13 8 12 87 670000
Italy 18 37 4 3 5 3 2 15 87 659000
Spain 22 30 2 9 1 64 613000
Netherlands 7 9 10 2 1 2 31 500000
Greece 10 9 2 4 25 420000
Belgium 6 7 6 2 1 3 25 404 000
Portugal 10 9 3 3 25 396 000
Sweden 7 5 3 3 4 22 400 000
Austria 6 7 1 1 6 21 386 000
Denmark 4 3 5 4 16 331000
Finland 4 4 5 2 1 16 319000
Ireland 1 4 1 7 2 15 240000
Luxembourg 2 2 1 1 6 67000
Total seats 214 202 42 35 34 27 20 15 37 626
Per cent 34.2 32.3 6.7 5.6 5.4 4.3 3.2 2.4 5.9 100.0

Note:

PES = Group of the Party of European Socialists (socialist/social democrat).

EPP = Group of the European People’s Party (Christian democrat/conservative).

ELDR = Group of the European Liberal, Democrat and Reform Party (liberal).

UPE = Group Union for Europe (conservative).

EUL = Confederal Group of the European United Left/Nordic Green Left (radical-left).
Source: http://www.europarl.eu.int/members/en/default.htm

G =The Green Group in the European Parliament (green).

ERA = Group of the European Radical Alliance (radical liberal/
regionalist).

IEN = Group of Independents for a Europe of Nations (anti-European).
na = non-attached members (mostly extreme right).
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fragmentation between elections (Bardi, 1996). For example, in 1992 the
European Democratic Group was disbanded after all its member parties
(the British, Spanish and Danish conservatives) joined the EPP, and in 1996
Forza Europa was disbanded after its members (the Italian Forza Italia and
allies) joined the UPE. Moreover, in 1992 the Italian ex-communists left the
EUL to join the PES, and in 1994 and 1996, respectively, the French Parti
Républicain and the Portuguese Partido Social Democrata left the ELDR to
join the EPP.

The same pressures also ensure that individual MEPs try not to upset
their party group leaderships. Also, individual MEP adherence to the
party-group line in legislative voting is enforced through ‘whipping’
systems, where votes are designated ‘one-line’, ‘two-line’ and ‘three-line’
whips signifying the importance of the agenda item to the party group
(based on the system in the British House of Commons). The result has
been a growing ‘cohesion’ of the major party groups in the EP, to levels
that are almost as high as in some national parliaments in Europe and
certainly higher than in the US Congress (see Chapter 6). Nevertheless,
within the party groups the ‘national delegations’ remain powerful
organizations, with the British and German delegations dominating the
PES, and the German and Spanish delegations dominating the EPP.
However, party-group leaders cannot really prevent a whole national
delegation breaking from the party-group line.

Third, there are the EP committees. ‘If the political groups are the
Parliament’s life blood, then its . .. committees are its legislative back-
bone’ (Westlake, 1994, p. 191), and it is in the committees that the real
scrutiny of EU legislation takes place. The committees propose amend-
ments to legislation in the form of a report and a draft resolution, which
are then submitted to the full EP plenary session in an almost ‘take-it-or-
leave-it’ form. Amendments to the proposed committee resolutions can be
made in the full plenary, but without the backing of a committee and the
party-group support that goes along with this they are less likely to be
adopted by the parliament. Consequently, in terms of the influence of
committees on the legislative agenda, the EP is again more like the US
Congress than most European parliaments.

Furthermore, the jurisdictional organization of EP committees is based
around the need to specialize in the legislative process. Table 3.6 shows
their jurisdictions for the 1989-94. MEP membership of these committees
is correlated more with MEPs’ interest-group affiliations and previous
occupational experiences than with nationality or party affiliation (Bowler
and Farrell, 1995). In fact many MEPs join committees with policy
competencies close to the interests of their constituents or supporting
interest groups — which suggests legislative specialization to secure
distributional benefits. Nevertheless, other MEPs join committees because
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of their previous occupational experience — which suggests legislation
specialization to secure information and knowledge. Either way, the design
of EP committees facilitates log-rolling and legislative agreement in the full
plenary session.

The importance of the committees has meant that committee chairman-
ships are prized offices for MEPs, and this is particularly the case in the
committees with active roles in the EU legislative processes, such as
agriculture, environment and economic and monetary affairs (as Table
3.6 shows). For example, Ken Collins (PES, UK), the chair of the
Environment Committee between 1989 and 1999, was a key player in
determining outcomes on several important pieces of environmental
legislation (Judge, 1993; Judge and Earnshaw, 1994). However, the
importance of the EP committees also produces incentives for the party
group leaderships to influence committee assignments and agendas. At the
beginning of each parliamentary term and again half-way through each
term, the committee chairmanships are reallocated, and the party groups
have established a system of allocating these posts in proportional to each
party group’s seats (using the D’Hondt counting system, which favours the
larger groups). The actual portfolios each party group gets are then subject
to inter-group negotiation, and the whole package is presented to the
parliament as a whole. For example, Table 3.6 shows that in the 1989
parliament, the PES had eight committee chairs compared to the EPP’s five.
Following this ‘carve-up’ between the party groups, there is a similar
negotiation within the groups over how the party groups’ prizes are
distributed between the national delegations. The party groups have also
developed a system for influencing committee agendas and coordinating
party policy across committees, through ‘group coordinators’ in each
committee who meet regularly to discuss party-group strategies.

Coalition formation in the Parliament

There is no permanent coalition in the EP and, without a government to
support, legislative coalitions form around each individual vote (again like
the US Congress). Also, on many issues the EP behaves as if it is a single
cohesive actor, with a single interest (to promote further European
integration) in opposition to the interest of the other legislative chamber of
the EU (the Council) or the holders of executive power (the Council or the
Commission).

However, an informal ‘grand coalition’ between the PES and EPP is
facilitated by the rules of the EU legislative process. In the adoption of
opinions in the early stages of the legislative procedures, when voting on
‘own initiative’ reports and in adopting amendments to resolutions on
legislation, the EP decides by a ‘simple majority’ of those present at the



Table 3.6 Work of the EP committees in the 1989-94 Parliament

Chair Number of Reports by Committees

1989-92/1992-94 A B C D E F G H  Total

1. Foreign Affairs EPP/PES 4 14 3 20 46 87
2. Agriculture PES/EPP 201 2 10 4 10 227
3. Budgets PES 33 54 15 102
4. Economic & Monetary Affairs EPP 136 81 4 29 21 6 1 274
5. Research & Energy PES 87 48 2 12 21 170
6. External Economic Relations ELDR 63 1 16 38 122
7. Legal Affairs EPP 49 40 11 7 11 118
8. Social Affairs PES 42 18 9 12 7 88
9. Regional Affairs G/EUL 7 2 2 20 7 29 67
10. Transport ELDR/G 78 3 10 7 21 1 120
11. Environment & Consumer Protection PES 119 51 1 4 1 45 2 223
12. Culture, Education, Youth & Media EUL/PES 20 2 4 19 11 56
13. Development Co-operation PES 23 1 10 1 19 18 72
14. Budgetary Control ED/EPP 14 8 40 17 1 1 81
15. Institutional Affairs EPP 4 1 4 25 10 43
16. Women’s Rights PES 2 2 7 15 27
17. Rules Committee PES/ELDR 1 59 60
18. Petitions Committee EPP 11 11
19. Civil Liberties & Home Affairs (est. 92) —/ED 4 10 9 23
20. Fisheries (est. 94) - -
Temp. Cmte on German Unification - 5 2 3 10
Special Committees of Enquiry - 2 2
Temp. Cmte on the Delors II Package - 1 1
Total 891 251 31 119 94 225 298 75 1984

08
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Notes to Table 3.6

A = Reports under Consultation, Cooperation (1st reading) & Co-decision
(1st reading).

B= Recommendations under Cooperation (2nd reading) & Co-decision
(2nd & 3rd readings).

C = Reports under Assent procedure.

D = Consultation on non-legislative issues.

E = Budgetary reports.

F= Committee ‘own initiative’ reports.

G = Reports on motions for resolution (tabled by individual MEPs).

H = Other issues, including inter alia legal-base issues, reports on EP rules and
petitions.

ED = European Democrats (British and Danish conservatives).

Source: Calculated from data in Corbett et al. (1995).

vote. However, according to the Treaty, final EP resolutions on EU
legislation must be carried by an ‘absolute majority’ of all MEPs, not just
of those turning out in the vote. This rule presents a problem for the EP as
the average attendance in legislative votes is less than 65 per cent (cf.
Scully, 1997a), and with a 65 per cent turnout a coalition of 77 per cent of
all those voting is needed to carry legislation by an absolute majority.
Nevertheless, in 1998 the party group leaderships agreed to new rules on
the reimbursement of MEPs’ expenses, which stipulate that in addition to
being present in Strasbourg for plenary sessions, they must participate in
the votes to claim their expenses. This has lead to a much higher level of
MEP turnout. But, with still only an approximate turnout of 75 per cent, a
coalition of 67 per cent (two-thirds) of those voting is still needed to pass
legislation. This consequently encourages cooperation between the two
largest groups.

Coalition politics in the EP is consequently shaped by whether a simple
or an absolute majority is required. Under a simple majority procedure, the
PES or the EPP can form majority winning coalitions with various
combinations of the smaller party groups. Hence, as Table 3.7 shows,
although the PES and EPP have the most power (in terms of the proportion
of times they are pivotal for the formation of a majority-winning
coalition), the smaller groups can also be pivotal on some occasions under
simple majority rules. In contrast, when an absolute majority is required it
is virtually impossible to construct a winning coalition without both the
PES and EPP on board. Hence, in this situation, the PES and EPP are very
powerful and the smaller groups are marginalized (Lane, Maeland and
Berg, 1995; Hosli, 1997; Nurmi, 1997).

The centrality of a PES—EPP coalition is further illustrated if we consider
‘connected’ coalitions: between party groups next to each other in the
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Table 3.7 Party-group voting power under simple and absolute majorities

o/o Of

seats

Power under
simple majority

Power under
absolute majority

(proportion of cases (proportion of cases

where a party
group is pivotal
[Shapley-Shubik])

where a party
group is pivotal
[Shapley—Shubik])

PES 34.2 30.2 50.3

EPP 32.2 25.5 39.5

ELDR 6.7 9.5 1.2

UPE 5.6 7.6 1.2

EUL 5.4 7.3 1.2

G 4.3 5.6 1.2

ERA 3.2 4.1 1.2

IEN 2.4 2.9 1.2

Non-attached 2.4 2.9 1.2
Italian MEPs

Non-attached 1.9 2.3 1.2
French MEPs

Non-attached 1.0 1.1 0.4
Austrian MEPs

Non-attached 0.5 0.7 0.3
Belgian MEPs

Non-attached 0.2 0.2 0.1
British MEPs

Per cent (no.) of 50.2 (314) 66.8 (418)

seats to win

policy space. As Figure 3.4 shows, on a pro-/anti-Europe dimension, where
each party group favours different degrees of integration in an area where
there is no existing EU regulation (hence the status quo is at the ‘anti-
Europe’ end), the EPP is pivotal under both a simple and an absolute
majority. In other words, all the party groups who are more pro-European
than the EPP would support an EPP position against the SQ. Also, the PES
and EPP are adjacent to each other on this dimension, so will find it easy to
agree on a policy compromise.

However, on legislative issues that force the party groups to line up on a
left—right dimension, the status quo is usually centrist (as without EU rules
national welfare regimes will continue as before). In this scenario, the only
simple majority that exists is amongst all parties to the right of the SQ,
which makes the ELDR pivotal. Or, if the SQ is to the right of the ELDR,



Figure 3.4 Policy location of EP party groups
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the ELDR is pivotal in constructing a majority EUL-G-PES-ERA~ELDR
coalition. However, no absolute-majority coalition exists that beats the
SQ, so that on this dimension the EPP and PES again have an incentive to
organize prior to a legislative vote to secure an absolute majority, which
would then be supported by the party groups between these two party
groups.

Furthermore, Figure 3.4 shows the weakness of the IEN group in the EP.
If coalition formation is a random process, between any parties that could
reach a majority, then (as Table 3.7 shows) the IEN is as powerful as the
UPE and twice as powerful as the other smaller groups. However, in a
spatial analysis (as shown in Figure 3.5) the IEN is isolated on both
dimensions of EU politics — at the anti-Europe extreme and on the extreme
right. This makes the IEN group uncoalitionable, and hence much weaker
than the ERA, G or UPE.

In sum, even without a common EP interest vis-a-vis the Council, an
oligopolistic relationship between the two largest groups is enforced by the
absolute-majority requirement, the current strengths of the party groups,
and the policy location of the party groups on the left—right and pro-/anti-
Europe dimensions. The PES and EPP must cooperate to ensure legislative
coherence and protect their partisan interests and policy goals. But,
counterfactually, with a simple majority in legislative votes and further
consolidation of the PES and EPP (for example if the ERA and some of the
EUL joined the PES, and if the UPE joins the EPP), alternative coalitions
may begin to form. On left—right issues this would give significant power
to the ELDR as the ‘king-maker’ of a winning-coalition.

Legislative bargaining between the Council and the EP

Figure 3.5 shows the EU legislative process in detail. The first stage is the
proposal of legislation by the Commission: the Commission has the
exclusive right to initiate legislation under most Treaty articles relating to
the establishment and regulation of the single market (see the Appendix).
The Commission submits the proposed legislation (a draft directive or
draft regulation) to both the EP and the Council. In the first reading stage,
the EP (in full plenary) and Council adopt positions on the legislation. The
EP adopts an opinion, which normally involves a series of amendments to
the Commission text, most of which are suggested by the EP committee
that ‘reported’ on the legislative proposal.

The Council then examines the Commission proposal and the EP text,
and decides whether to accept or reject the EP amendments. Under the
consultation procedure, either the Council can adopt an Act, by QMV or
unanimity (depending on the Treaty article, see the Appendix), or it can
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refuse to make a decision, in which case the legislation falls. Under the
cooperation and co-decision procedures, the Council agrees a Common
Position (CP) by QMV which usually involves a series of amendments to
the Commission proposal, most of which are suggested by the government
holding the Council presidency.

Under the cooperation and co-decision procedures, the legislation then
goes to a second reading stage. Under both procedures, the EP has three
months to decide whether to amend, accept or reject the Council’s CP,
acting by an absolute majority. If the EP fails to act, the legislation is
deemed accepted by the EP. However, the Amsterdam Treaty introduced
two changes to the EP second reading under the co-decision procedure.
First, if the EP accepts the CP at this stage, the Act is then signed into law
by the President of the EP, without waiting for subsequent reapproval by
the Council. Second, if the EP rejects the CP at this stage, the law falls
(whereas under the Maastricht Treaty co-decision procedure the EP had to
declare an ‘intention to reject’, and the legislation then passed back to the
Council).

The Commission then decides whether to accept or reject the EP
amendments before resubmitting the legislation to the Council. The
Council then has three months act. Under the cooperation procedure,
the Council acting by QMYV can either adopt the legislation into law if the
EP made no amendments, or can adopt the EP amendments accepted by
the Commission. But, the Council needs unanimity to overturn an EP
second-reading rejection of the legislation or to reject EP second-reading
amendments accepted by the Commission. Under the co-decision proce-
dure, the Council must accept all the EP amendments for the legislation to
be passed at this stage — by QMV for those accepted by the Commission,
and by unanimity for those rejected by the Commission — otherwise, the
Council must convene a Conciliation Committee.

Thus, if the EP and the Council do not agree after the second reading, a
Conciliation Committee is convened: with 15 members from both the
Council and the EP and a non-voting representative of the Commission.
Within six weeks the conciliation committee must adopt a Joint Text (JT),
by a QMYV of the Council representatives and a simple-majority of the EP
representatives. Under the Amsterdam Treaty reforms, if the conciliation
committee fails to reach an agreement the legislation falls (whereas under
the Maastricht co-decision procedure, the procedure could continue to a
third stage).

Finally, following the adoption of a JT in the conciliation committee,
under the co-decision procedure the legislation goes to a third reading in
the Council and the EP, where the two institutions each have six weeks to
decide. Under the reforms of the Amsterdam Treaty, the Council must
confirm the JT by QMYV and the EP must confirm the JT by an absolute



Figure 3.5 The EU legislative process
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majority, otherwise the legislation falls. However, under the pre-Amster-
dam co-decision procedure, if the conciliation committee had failed to
produce a JT, at this stage the Council could choose by QMV to reaffirm
its Common Position. And, following such a move, the CP becomes law
unless the EP votes by an absolute majority to reject the reaffirmed CP.

Table 3.8 gives an indication of the use of these procedures between
1988 and 1997. Until 1997, a majority of all legislative proceedings were
under the consultation procedure, but after the introduction of the co-
decision procedure the various readings under that procedure have taken
up an increasing proportion of the EP’s legislative timetable: 20 per cent of
proceedings in 1994, 22 per cent in 1995, 25 per cent in 1996, and 25 per
cent in 1997. Furthermore, the Amsterdam Treaty passed most of the
policy competencies covered by the cooperation procedure to the new co-
decision procedure, and, consequently, the EP expects that close to 50 per
cent of its legislative timetable will be consumed with co-decision proce-
dure readings.

Theoretical models of EU bicameralism: Tsebelis and his critics

The above description sounds complex, but fortunately theoretical models
allow us to reduce this picture to some simple propositions. The best-
known model was proposed by George Tsebelis (1994) in respect of the
cooperation procedure, which he has subsequently developed with Geoff
Garrett to consider the (pre-Amsterdam) co-decision procedure (Tsebelis,
1995b, 1996; Garrett, 1996; Tsebelis and Garrett, 1997a, 1997b). Figure 3.6
shows a simplification of the Tsebelis—Garrett model, which starts with a
series of assumptions about the spatial orientation of the actors in the
legislative process:

e To represent QMYV, the Council is deemed to have seven members,
where a winning qualified majority is five out of seven (an
approximation of 62 votes out of 87).

e There is a single dimension of legislative bargaining, between ‘more’
and ‘less’ European integration (equivalent to our pro-/anti-Europe
dimension, above).

e The actors have ‘ideal policy preferences’ on this dimension and
‘Euclidean preferences’ — actors want outcomes that are as close as
possible to their ideal policy, regardless of whether this is on the ‘more’
or ‘less’ integrationist side of their ideal policy, and they are ‘indifferent’
between proposals that are equally as far from their ideal position.

e The member states are aligned at different points along this single
dimension (at positions 1, 2, 3, 4, 5, 6 and 7 in Figure 3.6).



Table 3.8 Volume of legislative proceedings in the EP, 1988-97

1988 1989 1990 1991 1992 1993 1994 1995 1996 1997

Consultation 131 128 159 209 243 199 168 164 164 154
(amended or rejected by EP) (66) (76) (105) (152) (148) (120) (118) (92) (90) (70)
Cooperation, 1st reading 45 55 70 62 70 50 33 26 31 19
(amended or rejected by EP) (41) (45) (52) (52) (43) (45) (30) (24) (26) (17)
Cooperation, 2nd reading 45 71 49 37 66 46 21 12 34 15
(amended or rejected by EP) (18) (48) (28) (21) (35) (24) (9) (11) (29) (12)
Co-decision, 1st reading - - - - - ) 18 35 34 3
(amended or rejected by EP) (2) (16) (30) (26) (28)
Co-decision, 2nd reading - - - - - - 34 19 37 27
(amended or rejected by EP) (22) (15) (22) (18)
Co-decision, 3rd reading - - - - - - 8 7 9 21
(rejected by EP) (1) (1) (0) (0)
Assent 14 3 2 3 11 8 11 17 8 15
(assent refused by EP) (0) 0) 0) 0) 3) (1) 0) 0) (0) )
Total legislative proceedings 235 257 280 311 390 308 293 280 317 325
(amended/rejected by EP) (125) (169) (185) (225) (229) (192) (196) (173) (193) (145)

Source: General Reports on the Activities of the European Communities/European Union.
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e The Commission and the EP are more pro-integration than any member
state.

e The status quo (SQ) (if legislation is not adopted) is less integrationist
than any member state.

These simple assumptions predict rather different legislative outcomes
under the different EU procedures.

First, under the comsultation procedure the final decision is by the
Council, but the Commission and the EP will want to propose legislation
that is as close to their ‘ideal policy positions’ as possible. However, with
unanimity in the Council, the least integrationist member state is likely to
veto any proposal that is not closer to its ideal point (at position 1) than
the SQ. As a result, the most likely outcome is legislation that is more
integrationist than 1, but closer to 1 than the SQ, for example at the
position of member state 2 in the figure (cf. Steunenberg, 1994, Crombez,
1996).

Second, under the cooperation procedure the final decision is again with
the Council, in the second reading. This time, however, the Council
decides whether to accept EP amendments by QMYV or reject them (and
adopt their own proposals) by unanimity. From the analysis of the
consultation procedure, for the Council to agree to a policy by unanimity
the legislation must be supported by the least integrationist member state
(at position 1), but from the EP’s perspective it simply has to gain the

Figure 3.6 Tsebelis—Garrett model of EP—Council legislative bargaining

proposals preferred by Council
under QMV to most ‘integrationist’
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support of member state 3 for the Council to support its proposal by
QMYV, as member state 3 is ‘pivotal’ in creating a winning coalition (of
states 7, 6, 5, 4 and 3). Member state 3 prefers any policy proposal in the
range 6-SQ to SQ. However, if the EP makes a proposal at point 6, the
Council will be able to agree at point 2 by unanimity (which member state
3 will support as it is closer to its ideal point than position 6), and
consequently reject the EP’s proposal. Nevertheless, the EP can make a
proposal at position 4, which member state 3 will support, as it is
indifferent between positions 4 and 2 (they are equally as far from 3’s
ideal policy). Hence, Tsebelis (1994) argues that under the cooperation
procedure, the EP is ‘the conditional agenda-setter’: the EP can make
proposals that the Council is more likely to support than reject, and hence
produce legislation that is more integrationist than under the consultation
procedure.

Third, under the co-decision procedure as established by the Maastricht
Treaty, the EP has the last word instead of the Council, in the third
reading. At face value this gives the EP more power than under the
cooperation procedure, but the Tsebelis—Garrett model predicts that
agenda-setting power under the co-decision procedure lies with the
Council rather than the EP. In fact, the Council has an incentive to
facilitate a break-down of the Conciliation Committee, so that it can
reaffirm its original CP (common position). In this situation the EP only
has an ‘unconditional veto’: it must either accept the Council CP or reject
the CP and accept the status quo. As Figure 3.6 shows, however, because
the EP is more integrationist than any member state, it will prefer any
proposal by the Council to the SQ. Because the Council can adopt the CP
by QMYV, the CP is likely to be located at position 3: the pivotal actor
under this decision rule. The Council can make this ‘take-it-or-leave-it’
proposal to the EP, which the EP will invariably accept (cf. Crombez,
1997). The likely outcome under co-decision is thus less integrationist than
under cooperation (Garrett, 1995b), and Tsebelis (1995b, 1996) conse-
quently argues that by introducing the co-decision procedure, the Maas-
tricht Treaty actually reduced rather than strengthened the power of the
EP.

However, this model has been much criticised. For example, the model
of the cooperation procedure downplays the role of the Commission since
the EP cannot submit something to the Council without the Commission
accepting the proposal first (see for example Steunenberg, 1994; Crombez,
1996; Moser, 1996). And Tsebelis’ provocative claims relating to the co-
decision procedure have been particularly attacked; for example, both
Moser (1997) and Scully (1997b, 1997c, 1997d) argue that the EP has more
power under co-decision than the Tsebelis model predicts. For example, if
conciliation breaks down, the Council is unlikely to go back to its CP from
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the first reading (which the model assumes) but is instead more likely to
return to the position it held immediately prior to conciliation, when it
accepted some but not all of the EP amendments made in the second
reading. This would have been the legislative outcome had the cooperation
procedure been used. Hence, they argue that in the worst case, the EP
would be able to secure the same policy that it could have achieved under
the cooperation procedure.

Furthermore, if a Joint Text is not agreed in conciliation the Council can
still adopt EP amendments in the third reading before submitting a final
text to the EP and at this stage the Council can adopt EP amendments that
were rejected by the Commission. In the second reading, the Council needs
unanimity to adopt EP amendments not supported by the Commission,
whereas in the third reading it only requires QMV. Consequently, in the
conciliation committee, the EP can focus its bargaining on those amend-
ments that were not supported by the Council unanimity under the second
reading, but might command a QMYV in the Council in the third reading.
As a result, Moser and Scully agree that in making a final offer to the EP,
the Council really faces a choice between a position that would have been
achieved under cooperation and something that is even closer to the ideal
position of the EP.

Defending their model, Tsebelis and Garrett (1997a, 1997b) point out
that because of ‘backward induction’ (taking account of the final round of
negotiations at an earlier stage in the process), the Council is unlikely to
make the same proposal in the second reading under the co-decision
procedure as it would have done under the co-operation procedure.
Whereas in the cooperation procedure, the second reading is the final
round, under co-decision there are two further rounds of bargaining: in the
conciliation committee and the third reading. Consequently, instead of
giving way to the EP in the second reading, the Council will stick to its
original CP (from the first reading), knowing that this will be the basis for
negotiations in the final stages of the co-decision procedure.

However, the Amsterdam Treaty reforms have strengthened the role of
the EP within the co-decision procedure. The key change is the inability of
the Council to return to its CP in the third reading. The Council is no
longer able to make a ‘take-it-or-leave-it’ proposal to the EP: it can only
adopt the Joint Text, reject the text or refuse to act. This effectively makes
the conciliation committee the final stage of the bicameral-game, rather
than the third reading in the EP. The impact of this change is that the
policy outcome is likely to be somewhere between the EP’s ideal position
and the Council CP from the first reading. Nonetheless, the outcome will
still be closer to the Council CP, as the EP will prefer this to the SQ: which
is the result if a Joint Text is not adopted by the conciliation committee
(Steunenberg, 1997).
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Figure 3.7 EP-Council legislative bargaining on a left—right dimension

proposals preferred by EP to SQ(L)
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SQ(R) by Council QMV

proposals preferred by EP to SQ(R)
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Joint Text, when SQ is at SQ(R)

Furthermore, the legislative game between the Council and the EP is
completely different if the dimension of competition is the left—right rather
than more/less integration. For example, this is the case where legislation
is reforming an existing piece of EU legislation instead of creating a new
body of EU law. On the left—right dimension, the EP will not always prefer
‘something-to-nothing’. A centre—left majority in the EP, as represented by
the PES—EPP coalition or the PES as the most powerful party group under
absolute-majority voting, will prefer the status quo to a Council proposal
if the Council proposal is to the right of the status quo. This situation is
shown in Figure 3.7, where the Council cannot construct a qualified
majority that the EP prefers to SQ(L) (a hypothetical status quo that is
to the left of the pivotal member of the Council under QMYV). In this
situation, under the pre-Amsterdam co-decision procedure the EP will veto
the final submission from the Council, and under the post-Amsterdam co-
decision procedure will prefer to see the conciliation committee break
down.

But the game is different if the status quo is to the right of the pivotal
member of the Council under QMV, as at SQ(R) in Figure 3.7. In this
situation, the EP prefers any Council position to the left of SQ(R), and
member state 3 prefers any position closer to its ideal point than SQ(R). As
a result, in the conciliation committee the EP and the Council are likely to
settle on a Joint Text somewhere between member state 4 and member
state 3, which would move the EU policy regime slightly leftwards.

Finally, as a result of the introduction of the co-decision, the EP
introduced a new rule in its rules of procedure (Rule 78), in a conscious
effort to undermine the ability of the Council to reaffirm its CP in the third
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reading. This rule states that following the breakdown of the conciliation
committee the EP will ask the Commission to withdraw the legislation,
and if the Commission refuses and the Council decides to reaffirm its CP,
the EP leadership will automatically propose a ‘motion to reject the
Council text’ at the next EP plenary session. This rule consequently
suggests that faced with a take-it-or-leave-it proposal from the Council,
the EP leadership prefers to veto the legislation as a matter of principle,
even if the Council proposal is closer to the EP’s policy position than the
status quo. This is a ‘credible threat’, as the EP leadership can argue to its
members that the EP is involved in a long-term institutional game (to
secure a further reform of the co-decision procedure) rather than a short-
term policy bargain. The subsequent veto of a reaffirmed CP gave extra
force to this threat (see below). And, since the adoption of Rule 78, the
Council has not forced the EP vote on a single reaffirmed common
position. As a result, the addition of Rule 78 implies that from the EP’s
point of view, the co-decision procedure as set out in the Maastricht
Treaty stops with the conciliation committee.

Empirical evidence of EP power

The real test of these theoretical models is empirical. After the introduction
of the cooperation procedure the EP had a significant influence on a
number of important pieces of legislation (cf. Earnshaw and Judge, 1997).
For example, in the area of health and safety at work, the Council accepted
several significant EP amendments to the machine directive (89/392/EEC)
and the display screen equipment directive (90/270/EEC) that would
probably not have been accepted by the Council under the consultation
procedure (Tsebelis, 1995a). Also, in the area of environmental policy, the
EP secured significant amendments to the regulation establishing the
European Environment Agency (1210/90/EEC), the directive on geneti-
cally-modified micro-organisms (90/219/EEC), the directive on the
deliberate release of genetically-modified organisms (90/220/EEC), and
the directive on car emissions (91/441/EEC) (Judge, Earnshaw and Cowan,
1994; Hubschmid and Moser, 1997). On all these issues, several member
states were adamantly opposed to the EP proposals, which generally
strengthened EU regulation against national regimes. Nevertheless, as the
Tsebelis—Garrett model predicts, in these policy area there is a qualified
majority in the Council that prefers to accept the EP proposals than see no
EU legislation passed. Also, under the cooperation procedure the EP tried
to reject several directives, but these were overturned in the second reading
by the Council.
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In addition, the EP has had an impact under the co-decision procedure.
In July 1994 the EP exercised its third reading veto for the first time. On
the draft directive on open network provision in voice telephony (ONP),
the Council and the EP were unable to agree a Joint Text in the
conciliation committee, and the Council subsequently reaffirmed its CP
which was then rejected by an absolute majority in the EP. Also, in March
1995 the EP exercised a third-reading veto on the draft directive on
biotechnology inventions. However, this time the situation was different,
as in the conciliation committee the EP leadership had agreed to a Joint
Text with the Council. But, following a lobbying campaign by the
environmental movement, the rank-and-file MEPs (particularly in the
PES group) rejected the EP leadership recommendation and voted against
the Joint Text in the EP third reading.

On other occasions, the EP leadership would have liked to threaten a
rejection of a Council CP, but the EP leadership has not been sure that it
could guarantee an absolute majority vote in the third reading (Jacobs,
1997). Indeed, the veto of the ONP Directive was a special case, as the vote
was held in the first session of the new EP following the June 1994 EP
elections when there was a very high attendance of MEPs (Earnshaw and
Judge, 1995). As a result, Miller (1995) estimates that of the first 26 Joint
Texts agreed in conciliation committees, 12 (46 per cent) were effectively
the same as the Council’s CP, 6 (23 per cent) were closer to the EP’s second
reading position, and 8 (31 per cent) were genuine ‘joint’ texts. These
figures seem to confirm Tsebelis and Garrett’s scepticism.

When looking at individual EP amendments, however, the EP is
convinced that it is more successful under the co-decision procedure than
under the cooperation procedure. According to the EP’s figures, as shown
in Table 3.9, in the 400 cooperation procedures completed between 1987
and 1997 and the 82 co-decision procedures completed between 1993 and
1997, approximately the same proportion of EP amendments were
accepted in the first reading under both procedures. However, the EP
was much more successful in the second reading under the co-decision
procedure than under the cooperation procedure, and was even able to get
several amendments accepted in the third reading.

Consequently, the theoretical arguments and the empirical evidence help
explain why in the Amsterdam Treaty negotiations the EP proposed
replacing the cooperation procedure with the co-decision procedure and
a reform of the co-decision procedure, and why the member states
accepted this proposal (European Parliament, 1995a). From the point of
view of the EP, it is more able to secure amendments under the co-decision
procedure than under the cooperation procedure, and the removal of the
third reading of the co-decision procedure strengthens the EP’s power to
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Table 3.9 Proportion of EP amendments accepted, up to August 1997

400 Cooperation 82 Co-decision

procedures procedures
completed completed
between 1 July between
1987 and 1 November
1 August 1997 1993 and
1 August 1997
Proportion of By Commission: 54% 53%
EP amendments
accepted at first By Council: 41% 43%
reading
Proportion of By Commission: 43% 61%
EP amendments
accepted at By Council: 21% 47%
second
Proportion of By Council: —_ 13%

EP amendments
accepted in
conciliation
committee

Source: European Parliament (1997), cf. Kreppel (1997).

bargain with the Council. From the member states’ point of view, there
was little risk in making these changes. First, the transfer of competences
from cooperation to co-decision would reduce the agenda-setting powers
of the EP. Second, as a result of the EP’s Rule 78, the de facto operation of
the old co-decision procedure was without the third reading. In this
situation, the member states were indifferent between the old co-decision
procedure and the proposal to delete the third reading, and so accepted the
EP proposal.

Conclusion: complex but familiar politics

The EU has developed a sophisticated and effective legislative system. The
Council and the EP are able to cope with the highly technical task of
regulating a single market of over 350 million consumers, as well as
appease the various national, sectoral and societal interests that are
threatened by the process of harmonizing the member states’ markets. To
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meet these challenges, the Council and the EP have evolved into highly
organized and decentralized legislative chambers, and have tended to rule
through consensus instead of by competition and division.

But, this is functionalist logic: legislative complexity and a plurality of
interests produces legislative specialization and consensus. Contemporary
theories of legislative behaviour see the internal organization of the
Council and the EP and the processes of bargaining and coalition
formation as products of the rational self-interests of the EU legislators:
the governments in the Council, and the MEPs and party groups in the EP.
The governments set up the Council presidency and the MEPs established
the EP leadership structures to promote agenda-setting. Similarly, sectoral
Councils and EP committees enable EU legislators with similar interests
and/or informational requirements to monopolize the legislative agenda in
their area, and the party groups enable MEPs and national delegations
with similar preferences to reduce the transactions costs of coalition-
formation and information-gathering.

Likewise, consensus and oversized majorities in coalition-formation in
the Council and EP are less in response to diverse social interests than a
result of institutional rules and policy preferences of the actors. On most
legislative issues, the EP is required to act by an absolute majority, but
with a low attendance at plenary sessions this forces an informal PES—-EPP
‘grand coalition’. However, this coalition is also fostered by the policy
positions of the PES and EPP on the key policy dimension in Council-EP
interaction: on the pro-/anti-Europe dimension, these two groups are both
moderately pro-European. Similarly, in the Council, the requirement of
unanimity on many legislative issues enforces consensus. And, on pro-/
anti-Europe issues in the Council, the French and German governments are
close to the pivotal member of the Council under qualified-majority
voting, which enables them to make proposals that are likely to be
accepted by the Council. But, if an issue polarizes the Council along
left—right lines, the left-wing governments in France and Germany are too
far from the pivotal member of the Council to control the agenda.

Finally, the underlying structure of contestation and conflict, driven by
institutional interests and policy preferences, is revealed in bicameral
interaction between the Council and the EP. Since the EP has been directly
elected, it has tried to maximize its influence in the legislative process: by
threatening to delay legislation under the consultation procedure, present-
ing the Council with take-it-leave-it proposals under the cooperation
procedure, and trying to exercise its veto when Council has flaunted EP
opinion under the co-decision procedure. The EP has not always won, but
compared to many national parliaments in Europe, the EP has been quite
successful in inserting amendments into EU legislation that the Council
would not have adopted otherwise. As a result, in a relatively short space
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of time legislative politics in the EU has evolved into something that would
be familiar to observers of two-chamber parliaments in other democratic
political systems. As with all legislators, EU governments and MEPs seek
legislation that satisfies their voters and support groups, furthers their
personal careers, or promotes their ideological goals. And to achieve these
goals EU legislators organize their institutions and compete/coalesce with
each other in similar ways to other legislative systems.



Chapter 4

Judicial Politics

Political theories of constitutions and courts

The EU legal system and the European Court of Justice
‘Constitutionalization” of the European Union

Penetration of the EU constitution into rational legal systems
Explanations of the development of the EU constitution
Conclusion: ‘unknown destination” or emerging equilibrium?

The EU does not have a ‘constitution’ in the traditional sense of the word:
a set of basic principles and rules in a single codified document.
Nevertheless, the EU has gradually become ‘constitutionalized’ as a result
of the interaction between the institutional choices of the national
governments, the establishment of constitutional doctrines by the
European Court of Justice (EC]), and the incorporation of these doctrines
into domestic constitutions by national courts. To help explain how this
‘judicial politics’ works, and why it has resulted in a quasi-constitutional
framework for the EU, we can look at some theories in political science of
constitutional establishment and the power and discretion of courts.

Political theories of constitutions and courts

A common argument in political science is that constitutions are created to
resolve ‘collective action problems’ (Buchanan and Tullock, 1962; Taylor,
1976; Ostrom, 1990). A simply way of illustrating why collective action is
often problematic is the so-called ‘prisoners’ dilemma game’ (Luce and
Raiffa, 1957; Hardin, 1971), and a version of this game using the example
of the EU is shown in Figure 4.1 (cf. Ordeshook, 1992, p. 166).

In this hypothetical example, the EU has adopted the single market
programme, which aims to open domestic markets to goods and services
from other member states. However, without a constitution the member
states are free to decide whether or not to implement the programme, and
in making this decision each government calculates the costs and benefits
of their available options. Suppose the cost for each government of
implementing the single market is $10 million, and that if one member
state opens its markets each state will benefit $7 million from the extra
trade. Hence, if both member states implement the single market, each will

99
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Figure 4.1 A collective action problem in the establishment of the single

market
Member State B
Don’t implement Implement single
single market market
(‘defect’) (‘cooperate’)
. Cell | Cellll

Don’t implement

single market A=%0 A= +$%7

(‘defect’) B=$0 B— —$3m
Member
State A , Cell Il Cell IV

Implement single

market A= —8%3m A= +$4m

(‘cooperate’) B— +$7m B— +$4m

benefit $4 million: $(7 x 2) — 10 million. This would be the best (‘opti-
mal’) collective solution, as it would produce the greatest total benefit:
$8 million (cell TV).

However, this outcome is unlikely. Instead, each government will see
that their ‘best strategy’ is to not implement the single market. For
example, if member state A chooses not to implement the single market,
either member state B will implement the programme, in which case
member state A will gain $7 million (cell II), or member state B will not
implement the programme, in which case member state A will lose nothing
(cell T). Conversely, if member state A implements the single market,
member state B can simply choose not to implement the programme,
gaining $7 million while member state A loses $3 million. To minimize the
risk of losing, and to prevent the other state ‘free riding’, the only option
for member state A is to not implement the single market. Consequently, if
each government pursues their best strategy, neither state will implement
the programme. But, this is a ‘sub-optimal’ outcome as the EU as a whole
then will miss the collective benefits of cooperation (cell IV). As a result,
the prisoners’ dilemma illustrates that in a constitution-free world, it may
be in the collective interest to cooperate, but it is often in individuals’
interests to ‘defect’.

However, this collective action problem can be overcome if the parties
can set up a ‘rule of law’. By establishing that agreements are binding on
participants, and by creating a set of mechanisms (courts) for punishing
defection, cooperation can be enforced. In our example, if an EU
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constitution exists, a member state not implementing the single market
programme can be challenged before the ECJ. In this situation, both
member states have incentives to cooperate, which produces the optimal
outcome.

This solution requires that enforcers of law (the courts) are independent
from the legislative majority. If a legislative majority is able to determine
whether or not there has been a breach of the law, the incentive to co-
operate is reduced (Moe, 1990), and, hence, for the rule of law to be
credible it must be supported by a ‘separation of powers’ between the
judiciary and the legislative majority (see for example Dicey, 1939 [1885]).
As Madison, Hamilton and Jay (1987 [1788], pp. 438-9) extol:

If it be said that the legislative body are themselves the constitutional
judges of their own powers . . . the Constitution could . . . enable the
representatives of the people to substitute their will to that of their
constituents. It is far more rational to suppose that the courts were
designed to be an intermediate body between the people and the
legislature in order . . . to keep the latter within the limits assigned to
their authority.

This separation of powers consequently works because judges are
neutral political actors: they exercise ‘judgement’ instead of ‘will’ (ibid.,
p. 440). Or, put another way, the rule of law requires that judges simply
follow the formula: ‘Rules x Facts = Decisions’ (Frank, 1973).

But judges do have ‘wills’, and constitutions are sufficiently flexible
documents to enable them to exercise these wills. As the judicial review of
legislative acts has evolved, and as societies have become more litigious,
judges have become increasingly involved in making choices between
different ideological positions. Consequently, ‘judicial preferences’, and
the court judgements that result from these preferences, are crucial
determinants of the final political outcome of the policy process (for
example Cohen, 1992). This realization has spawned a growing literature
on the comparative study of ‘judicial politics’ and ‘judicial policy-making’,
of which the role of the European Court of Justice is part (for example
Shapiro, 1981; Stone, 1992; Shapiro and Stone, 1994; Volcansek, 1993b).

To explain judicial policy-making, political scientists have begun to
develop models of the interaction between governments/legislatures and
courts (see for example Miller and Hammond, 1989; McCubbins, Noll and
Weingast, 1990; Eskridge, 1991; Gely and Spillar, 1992; Vanberg, 1998).
One such model, based on the United States’ system of government, is
illustrated in Figure 4.2 (cf. Weingast, 1996, pp. 172-4). The model
assumes that the legislature, the executive and the court are unitary actors
in a unidimensional political space, with ideal policy positions at points L,
E and C, respectively (see Chapters 2 and 3 for more explanations of
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Figure 4.2 Court discretion in a separation of powers system

| | | | |

L X E Y c

Note: L = position of the legislature; E = position of the executive; C = position of the
court; X = position of a policy agreement between L and E; and X-E=E-Y (i.e. the
executive is ‘indifferent’ between X and Y).

spatial analysis). Legislation X is the result of an agreement between the
legislature and the executive. However, if the court is free to interpret the
legislation when cases are brought before it, it will try to move the political
outcome towards C. But politics is an on-going bargaining process, where
the legislature and the executive can react to a court’s interpretation by
passing new legislation to overturn a court’s judgement. With this in mind,
though, the court can still move the policy outcome to point Y. This is
equally as close to the ideal point of the executive as position X. As a
result, the executive is ‘indifferent’ between X and Y, and so has no
incentive to introduce new legislation to overturn the court’s ruling.

An implication of this type of analysis, however, is that a court’s
discretion varies inversely with the probability that new legislation can
be introduced to repeal its decisions (Ferejohn and Weingast, 1992; Cooter
and Ginsburg, 1997). As the ease of adoption of new legislation goes up,
the discretion of the court goes down, and as a consequence courts have
most freedom in political systems where there are many legislative actors
and multiple political preferences. With multiple political parties in a
legislature, or where legislation must be approved by two legislative
chambers or by an executive and a legislature, there are several ‘veto
players’ that can block changes from the status quo (Tsebelis, 1995c).
Hence, in separation-of-powers systems (such as the US and the EU), and
where legislation must be adopted by oversized and multiple legislative
majorities (as in Germany and the EU), a court can reasonably assume that
at least one actor will prefer the court’s interpretation to the original
legislative intention, and hence block a repeal of the court’s decision.

Conversely, the discretion of courts is more restricted under constitu-
tional arrangements where there is a fusion of judicial and legislative
powers. For example, in Britain there is no codified constitution and the
doctrine of ‘parliamentary sovereignty’ asserts that no legislative majority
can introduce rules or laws that bind a future majority: as a result,
parliaments are free to overturn court rulings. Similarly, in France the
Constitutional Council is composed of ex-politicians who are highly
partisan, and it is consequently more like a ‘third chamber of parliament’
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than an independent ‘supreme court’ (Stone, 1993, p. 30). Nevertheless,
even in these systems the ability of judges to make policy has developed as
the practice of judicial review has restrained the legislative authorities (see
for example Stone, 1992; Drewry, 1993).

In sum, at the heart of judicial politics is a paradox. On the one hand,
constitutions, backed by the rule of law and independent courts and
judiciaries, are adopted by free citizens to enforce collective agreements.
On the other hand, constitutions enable judges to ‘make’ law rather than
simply ‘apply’ law. Legislative majorities could design constitutions to
limit the power of judges or introduce new legislation to repeal court
decisions, but this would undermine the ability of the legal system to
preserve property rights and contracts.

The EU legal system and the European Court of Justice

EU law constitutes a separate legal system which is distinct but closely
integrated with international law and the legal systems of the EU member
states, and which derives from three main sources (cf. Hartley, 1994, pp.
95-189; Shaw, 1996, pp. 179-206).

First, there are the ‘primary’ acts between the governments of the EU
member states. These include the Treaty of Paris, the Treaty of Rome, the
Merger Treaty (establishing a single set of institutions), the Single
European Act, the Treaty on European Union (the Maastricht Treaty),
the Treaty reforming the European Union Treaty (the Amsterdam Treaty),
the four Accession Treaties, the two Budgetary Treaties and the various
other Conventions reforming the basic institutional structure of the EU.

Second, there are the ‘secondary’ legislative and executive acts of the
European Parliament, the Council, and the Commission, that derive from
the articles in these Treaties. Article 249 [ex 189] of the EU Treaty sets out
five different kinds of secondary acts:

1. Regulations, which have general application, and which are binding at
both the EU and the national level and are directly applicable in the
member states;

2. Directives, which are addressed to any number of member states, and
which are binding in terms of the result to be achieved but must be
transposed into law by national authorities;

3. Decisions, which are addressed to member states or private citizens (or
legal entities, such as firms), and which are binding in their entirety;

4. Recommendations and

5. Opinions, which can both be addressed to any member state or citizen,
and which are not binding.
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However, the description is somewhat misleading, particularly in the
distinction between regulations and directives. Directives are often so
detailed that they leave little room for manoeuvre in the transposition of
the legislation by the member states. Also, through a series of judgements,
the ECJ has made directives much closer to regulations, in terms of their
ability to confer rights directly on private citizens.

In addition to these formal, written sources of law, a further source of
EU law are ‘general principles of law’. As in all legal systems, primary and
secondary sources of law are unable to resolve all legal issues. However,
article 220 [ex 164] of the EU Treaty instructs the EC]J to ensure that ‘the
law is observed’, which the ECJ has interpreted to mean that when
applying the primary and secondary acts, it can apply general legal
principles derived from the EU’s basic principles (as expressed in other
articles in the Treaty, such as the preamble) and from the constitutions of
the member states. There are four main types of these principles:

® Principles of administrative and legislative legality, which are drawn
from various member states’ legal traditions, such as ‘legal certainty’
(laws cannot apply retroactively, and litigants can have legitimate
expectations about EU actions), ‘proportionality’ (the means to achieve
an end should be appropriate), and ‘procedural fairness’ (such as the
right to a hearing and the right of legal professional privilege).

e Economic freedoms, which are drawn from the EU Treaty, and include
the “four freedoms’ (the freedom of movement of goods, services, capital
and persons), the freedom to trade, and the freedom of competition.

® Fundamental human rights, which are not defined in the EU Treaty, but
are set out in most member states’ constitutions and in the European
Convention on Human Rights (of the Council of Europe).

® Political rights, which have been introduced in ‘Declarations’ by the
member states and are referred to in the EU Treaties, such as
‘transparency’ (access to information) and ‘subsidiarity’ (the EU can
only act in policy areas not included in the Treaties if the policy aims
cannot sufficiently be achieved at the national level).

Composition and operation of the European Court of Justice

To apply these sources of law, the member states created the European
Court of Justice, in Luxembourg (not to be confused with the European
Court of Human Rights, in Strasbourg, which is the Court of the Council
of Europe). The Court has 15 judges, one from each member state, and
nine advocates-general. Article 223 [ex 167] of the Treaty sets out how they
are appointed:
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The Judges and Advocates-General shall be chosen from persons whose
independence is beyond doubt and who possess the qualifications
required for appointment to the highest judicial offices in their respective
countries ... they shall be appointed by common accord of the
governments of the Member States for a term of six years. Every three
years there shall be a partial replacement of the Judges.

The staggered terms of office of the judges ensures continuity. However,
the other elements of the article are somewhat misleading. In practice, ‘by
common accord of the member states’ means that each member state
proposes a judge, who is then ratified by the other member states. Also, by
convention, the five large member states each appoint one advocate-
general, with the remaining four places rotating between the smaller
member states. In addition, the independence and qualifications of the
judges is sometimes compromised. There is little evidence of explicitly
‘political’ appointments to the ECJ, unlike the US Supreme Court,
although several member states have tended to appoint ‘academic lawyers’
instead of recruiting judges from the senior ranks of their judiciary.

When a case comes before the EC]J, the court follows a carefully defined
procedure:

e An advocate-general and a judge-rapporteur are appointed to gather the
information relating to the case and to hold the necessary preparatory
oral and written enquiries.

e A public hearing is then held at which the lawyers of the parties’
involved present their views orally, and at which the judges and
advocates-general question the lawyers.

e The advocate-general appointed to the case submits a report to the
judge-rapporteur, outlining how the case fits with existing EU law and
suggesting a judgement.

e On the basis of the advocate-general’s report, the judge-rapporteur
presents a draft decision to the Court.

e Each judge expresses an opinion on the decision, and the final decision
is then taken by a simple majority vote (an odd number of judges has
always been ensured, so an extra judge was appointed when there were
only 12 member states).

There is a specific order of voting, where the most junior judge (in terms
of their order of precedence) votes first and the most senior last. Unlike the
US Supreme Court, there are no provisions for judges in the minority to
register dissenting opinions, in fact the judges on the ECJ swear an oath to
preserve the secrecy of the vote.

The workload of the ECJ has increased dramatically. The number of
cases brought before the ECJ was 79 in 1970, 279 in 1980, 384 in 1990 and
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354 in 1994. To cope with this increase, the Court of First Instance (CFI)
was created in 1989, but the CFI soon became as back-logged as the EC]J.
The EC]J also established procedures to allow cases to be handled in a
‘chamber’ of the court instead of the full plenary — the Court has four
chambers of three judges and two chambers of seven judges. The EC]J has
also introduced the US practice of ‘docket control’, whereby it can refuse
to hear a case which it thinks should be resolved by a national court.
Nevertheless, justice via the EC]J is a long and drawn-out process, with the
average length of proceedings in 1994 at 21 months for direct actions, and
18 months for references for preliminary rulings. Various suggestions have
been made to speed up this process, such as the creation of ‘circuit courts’
modelled on the US federal legal system (cf. Weiler, 1993). However, any
fundamental reform would require amendment of the EU Treaty.

Jurisdiction of the European Court of Justice

As defined in the EU Treaty, the ECJ has jurisdiction in three main areas
(cf. Weatherill and Beaumont, 1995). First, the ECJ can hear actions
brought against member states to ensure that they comply with their
obligations under the EU Treaties and under EU legislation. These actions,
known as ‘infringement proceedings’, can either be brought by the
Commission under article 226 [ex 169], by another member state under
article 227 [ex 170], or in the area of state aids by either the Commission or
a member state under article 88 [ex 93]. Article 228 [ex 171] also asserts
that the member state concerned ‘shall be required to take the necessary
measures to comply with the judgement of the EC]J’. The ability of the EC]J
to enforce rulings against the member states is limited. Until the
Maastricht Treaty, the Commission was only able to introduce new
infringement proceedings against a state in an effort to embarrass it into
submission. Nevertheless, the Maastricht Treaty enabled the ECJ to
impose financial sanctions on a member state if the Commission brings an
additional action for failing to comply with the ECJ’s original infringe-
ment judgement.

Second, like many national constitutional courts, the ECJ has the power
of ‘judicial review’ of EU legislative and executive acts. Under article 230
[ex 173], the EC]J can review the legality of acts (other than recommenda-
tions and opinions) adopted by the Council, the EP, the Commission and
the European Central Bank, and acts of the EP intended to produce legal
effects on third parties. Under this article, any member state, the Council
or the Commission can bring an action to the EC]J under this article either
on the grounds of lack of competence, or because of an infringement of the
Treaty or procedural requirement. In contrast, the EP, the Court of
Auditors and the European Central Bank can only bring actions to protect
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their own prerogatives. Finally, private citizens can bring actions against a
decision by the EU institutions which is of direct concern to them. A
further aspect of the ECJ’s power of judicial review is the ability to hear
actions against the EU institutions for failing to act when they have been
called upon by the EU Treaty or a piece of secondary legislation (such as
the delegation of powers to the Commission), under article 232 [ex 175].
These actions can be brought by any member state or EU institution.

Third, under article 234 [ex 177], the EC]J has jurisdiction to give
preliminary rulings on references by national courts. Under this procedure,
national courts can ask for the ECJ] to make a judgement on any case
brought before them that relates to any aspect of EU law, and the EC]
ruling is then used by the national courts in their own judgement on the
case in hand. At face value this suggests that it is the national courts that
give the final ruling on many cases of EU law, which was probably the
intention of the drafters of the Treaty of Rome. In practice, however, the
jurisdiction of the ECJ under this article has been far more significant for
the development of EU law and the constitutionalization of the EU system
than the ECJ’s jurisdiction in any other area. Article 234 judgements
constitute the majority of all ECJ judgements. On the one hand, this
reveals a high penetration of EU law into the national legal systems (see
below); on the other hand, by enabling national courts to enforce EC]J
judgements, the preliminary references procedure has the effect of making
national courts the lower tier of an integrated EU court system, and the
ECJ the quasi-supreme court at its pinnacle.

The EC]J has jurisdiction in a number of other miscellaneous areas under
which a small number of cases are heard each year. These include: actions
for damages against the EU institutions by either a member state or a
private individual, under article 235 [ex 178]; and employment disputes
between the EU and the staff of the various EU institutions, under article
236 [ex 179]. These ‘staff disputes’ general account for about 8 per cent of
all cases before the EC]J.

In sum, the Treaty of Rome created a new legal system and a powerful
supranational court to enforce this system. Nevertheless, when signing the
Treaties the ‘founding fathers’ probably did not realize the potential long-
term implications of their actions: the gradual ‘constitutionalization’ of the
EU through the operation of the legal system and the judgements of
the EC]J.

‘Constitutionalization’ of the European Union

In a now renowned statement, in a judgement in 1986, the EC]J described
the founding Treaties as a ‘constitutional charter’ (case 294/83 Parti
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Ecologiste ‘Les Verts’ v. European Parliament [1986] ECR 1339). This was
the first time the Court had used the term ‘constitution’ to describe the
Treaties, although academic lawyers had been pointing to the constitu-
tional status of the Treaties for some time (see for example Green, 1969).
Nevertheless, the EU constitution lies less in the founding Treaties than in
the gradual ‘constitutionalization’ of the EU legal system (Stein, 1981;
Hartley, 1986; Mancini, 1989; Shapiro, 1992; Weiler, 1991, 1997a). The
two central principles of this constitution are the direct effect and the
supremacy of EU law, which are classic doctrines in ‘federal’ legal system:s.

Direct-effect: EU law as ‘the law of the land’ for national
citizens

The direct effect of EU law means that individual citizens have rights under
EU law that must be upheld by national courts, and this makes EU law ‘the
law of the land’ in the EU member states (Weiler, 1991, p. 2413). The EC]J
first asserted the direct effect of EU law in a landmark judgement in 1963
(case 26/62 Van Gend en Loos v. Nederlandse Administratie der
Belastingen [1963] ECR 1). In this case, a private firm sought to invoke
EC law against the Dutch customs authority in a Dutch court, and the
Dutch court made a reference to the ECJ for a preliminary ruling on
whether EC law applied. The EC]J ruled that the individual did have the
right to invoke EC law because ‘the Community constitutes a new legal
order . . . the subjects of which comprise not only member states but also
their nationals’. This was accepted by the Dutch court. This ruling meant
that direct effect applies to primary Treaty articles (in this case article 25
[ex 12]), and in subsequent judgements, the EC] has expanded the doctrine
to all categories of legal acts of the EU. However, direct effect works
differently for regulations and directives. Regulations have ‘vertical’ and
‘horizontal’ direct effect: enabling citizens to defend their rights against
both the state (vertical) and other individuals or legal entities (horizontal).
In contrast, the ECJ has taken the view (against the opinion of several
advocates-generals and academic commentators) that directives only have
vertical direct effect, because they must be transposed into national law by
the EU member states (case 152/84 Marshall I {1986] ECR 723; case C-91/
92 Faccini Dori [1994] ECR 1-3325).

However, to compensate for this lack of the horizontal direct effect of
directives, the ECJ has developed the doctrine of ‘states’ liability’. This
implies that the state is liable for all infringements of EU directives. For
example, when an Italian firm became insolvent and did not make
redundancy payments to its employees, the ECJ found that the Italian
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state should foot the bill because it had not transposed directive 80/987
properly, which required the establishment of guarantee funds for
redundancy compensation (cases C-6,9/90 Francovich I [1991] ECR
1-5357).

The central implication of direct effect is that EU law is more like
domestic law than international law. The subjects of international law are
states: if a state fails to abide by its obligations under an international
convention, individuals cannot invoke the convention in their national
courts unless the convention has been incorporated into domestic law. In
contrast to international law, the subjects of domestic law are private
citizens who can invoke their rights in domestic courts.

Unsurprisingly, the establishment of the doctrine of direct effect led to a
dramatic increase in the number of cases brought by individuals in their
national courts to defend their rights under EU law. The effect, as Weiler
(1991, p. 2414) argues, was that:

individuals ... became the ‘guardians’ of the legal integrity of
Community law within Europe similar to the way that individuals in
the United States have been the principal actors in ensuring the
vindication of the Bill of Rights and other federal law.

Supremacy: EU law as ‘the higher Law of the Land’

Unlike the US Constitution, the EU Treaties do not contain a ‘supremacy
clause’ stating that when there is a conflict between national and EU law,
EU law is supreme. However, shortly after the establishment of direct
effect, the ECJ asserted the supremacy of EU law, and like direct effect this
doctrine was confirmed and reinforced in a series of subsequent cases.

The landmark judgement on this doctrine was in the case of Costa v.
ENEL in 1964 (case 6/64 {1964] ECR 585). An Italian court asked the EC]
to give a preliminary ruling on a case where there was a clear contradiction
between Italian and EC law, and the ECJ duly argued that:

By creating a Community of unlimited duration, having its own
institutions, its own personality, [and] its own legal capacity . . . the
member states have limited their sovereign rights, albeit within limited
fields, and have thus created a body of law which binds both their
nationals and themselves. The integration into the laws of each member
state of provisions which derive from the Community ... make it
impossible for the states, as a corollary, to accord precedence to a
unilateral and subsequent measure over a legal system accepted by them
on a basis of reciprocity.
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In other words, the logic of the Court was that the doctrine of
supremacy was implicit in the transfer of competences to the EU level
and the direct effect of EU law.

However, EU law is superior over national law only in those areas
where there is EU law. Nevertheless, as the competences of the EU have
expanded into almost all areas of public policy, the application of
supremacy no longer applies to the ‘limited fields’ to which the EC]J
referred in 1964. And, through successive judgements, the EC]J has
established that supremacy applies to all EU norms, whether an article
of the EU Treaties, a secondary act of the EU institutions {no matter how
minor, such as administrative regulations of the Commission), and even a
‘general principle of EU law’ as defined by the EC]J.

As a result, the supremacy doctrine further distanced the EU legal system
from international law. Direct effect was insufficient by itself to establish
the EU legal system as a system of domestic law. Where international
conventions are incorporated into domestic law, individuals can invoke
them in domestic courts, but if a domestic legislature subsequently adopts
a national law that contravenes the international convention the provisions
of the international law no longer apply. With the supremacy of EU law, in
contrast, national legislative majorities are permanently bound by the
provisions of EU law. As Weiler thus concludes: ‘parallels of this kind of
constitutional order . . . may be found only in the internal constitutional
order of federal states’ (Weiler, 1991, p. 2415). By establishing the dual
doctrines of the direct effect and supremacy of EU law, the ECJ had
transformed the EU from an international organization to a quasi-federal
political system.

‘Integration through law’ and ‘economic constitutionalism’

The application of these basic doctrines enabled the Court to play a central
role in the economic and political integration of the EU system (cf.
Weatherill and Beaumont, 1995, pp. 383—-880). For example, in the area of
economic freedoms, article 28 [ex 30] states simply that ‘quantitative
restrictions on imports and all measures having equivalent effect shall be
prohibited between the member states’. This article seems pretty
innocuous. However, through a series of judgements the ECJ has
transformed the EU’s economic system (see for example Alter and
Meunier-Aitsahalia, 1994).

In 1974, in the Dassonville decision (case 8/74 [1974] ECR 837), the EC]
declared illegal any national rule that is ‘capable of hindering, actually or
potentially, directly or indirectly, intra-Community trade’. These hin-
drances not only cover quotas and other restrictions on imports, but also
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internal rules affecting the competitive position of imported goods. The
implication of this interpretation became clear with the Cassis de Dijon
judgement in 1979 (case 120/78 [1979] ECR 837). In this decision, the
Court ruled that a German law that specified that a ‘liquor’ must have an
alcohol content of at least 25 per cent cannot prevent the marketing of the
French drink Cassis de Dijon in Germany as a liquor, which has an alcohol
content of less than 20 per cent. This is known as the principle of ‘mutual
recognition’: that any product that can be legally sold in one member state
can be legally sold anywhere in the EU. Mutual recognition subsequently
became one of the basic principles in the establishment of the single market
(see Chapter 8).

This interpretation of article 30 is inherently ‘deregulatory’. It obliges
member states to delete numerous social and economic rules that in many
cases were established as expressions of particular social and ideological
preferences. The effect is a specific type of ‘economic constitution’ of the
EU: where there is competition between different national regulatory
regimes, which has the potential of facilitating a ‘race to the bottom’ (cf.
Chalmers, 1995; Joerges, 1994; Streit and Mussler, 1995; Ehlermann and
Hancher, 1995; Maduro, 1997) (see Chapter 8).

State-like properties: external sovereignty and internal
coercion

As we discussed in Chapter 1, the EU is not a state. In particular, the EU
does not have external sovereignty in the international legal system to act
independently and above the interests of the member states, neither does
the EU have the legitimate monopoly on the use of coercion to enforce its
decisions. Nevertheless, the ECJ has been instrumental in developing
‘state-like’ properties for the EU in both these areas.

First, on the external side, the EU has the formal power to make treaties
with third parties under article 133 [ex 113] (common commercial policy)
and article 310 [ex 238] (association agreements). However, even in these
limited fields most member states originally felt that these articles merely
provided for the Commission to negotiate agreements on behalf of the
member states, and that sovereignty remained with the member states.
Nevertheless, in 1971 the ECJ established the principle that in making
agreements with third countries, the EU is sovereign over any existing or
future acts between the individual member states and the third countries
involved (case 22/70 ERTA [1971] ECR 263). In the same judgement, the
Court argued that the jurisdiction of the EU in the international sphere
covers all areas of EU competence, not just those covered by articles 133
and 310. In other words, in one stroke the EC] conferred new treaty-
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making powers to the EU and deprived the member states of their own
independent powers relating to EU competences.

The ECJ’s interpretation of the legal sovereignty of the EU in the
international sphere was further expressed in two Opinions on the
proposed ‘European Economic Area’ between the EU and the European
Free Trade Area (EFTA) (opinion 1/91 EEA I [1991] ECR 1-6079; opinion
1/92 EEA 11 [1992] ECR 1-2821). The original proposal for the EEA, which
was approved by the EU and EFTA states, provided for the establishment
of the EEA as a new type of legal order, partially merged with the EU, but
no longer under the sole judicial authority of the EC]J. However, the EC]
rejected this idea out of hand. The Court again argued that the EU Treaty
is a ‘constitutional charter of a Community based on the rule of law’, and
consequently that the proposed EEA arrangement would compromise the
independence and sovereignty of the EU. The ECJ approved a revised
version of the EEA agreement after it gave jurisdiction over the EEA
exclusively to the EC]J (even over the national courts of the EFTA states).
What was remarkable about this episode was that the supposedly
sovereign nation-states of the EU accepted the EC]J’s assertions and duly
revised the international Treaty.

Second, on the internal side, article 10 [ex 5] of the EC section of the EU
Treaty instructs the member states to ‘take all appropriate measures.. . . to
ensure the fulfilment of their obligations arising out of the Treaty’. Most
member states originally assumed that this article took effect only in
relation to the other Treaty articles and to EU law. However, the ECJ has
used this article as a substitute for the lack of direct enforcement powers of
the EU system (cf. Shaw, 1996, pp. 208—13; Weatherill and Beaumont,
1995, pp. 192-218). For example, the ECJ has ruled that member states
must adapt all relevant national rules to the requirements of EU law (cases
205-215/82 Deutsche Milchkontor GmbH v. Germany [1983] ECR 2633),
and that article 10 applies to all state organs at all levels of government
(Case C-8/88 Germany v. Commission [1990] ECR 1-2321).

Furthermore, the EC] has broadened the definition of the types of
actions a member state must use to enforce EU law. For example, in 1997
the ECJ found that the French government should have used the state
security forces more effectively to ensure the free movement of goods in the
internal market (case C-265/95 Commission v. France [1997]). The Court
recognized that member states ‘retain exclusive competence as regards the
maintenance of public order and the safeguarding of internal security’, but
the EC]J argued that:

it falls to the Court ... to verify ... whether the member state
concerned has adopted appropriate measures for ensuring the free
movement of goods. . .. [In the present case] the French police were
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either not present or did not intervene . . . the actions in question were
not always rapid . . . [and] only a very small number of persons has been
identified and prosecuted.

In other words, the EU does not need a police force of its own to have
access to coercive powers. The EU simply obliges the member states to
take all measures that are reasonable to enforce EU law, including the use
of security forces.

The EU constitution is not codified like the constitutions of most
member states. Ironically the member states, not ‘the people’, remain the
sovereign ‘masters’ of the Treaties.

Nevertheless, the EU constitution exists in a ‘formal-legal’ sense: in
terms of the rules governing the operation and powers of the EU
institutions; and the quasi-federal rights the EU grants to individuals and
member states (cf. Grimm, 1995; Habermas, 1995). And, the EU constitu-
tion exists in a ‘social’ sense, in terms of the acceptance of the EU system
and the doctrines established by the Court of Justice by national legal and
constitutional authorities.

Penetration of the EU constitution into national legal
systems

The penetration of EU law into national legal systems has developed both
quantitatively and qualitatively. On the quantitative side there has been a
substantial increase in the use of the article 234 [ex 177] procedure for
requesting preliminary rulings from the EC] by national courts, and on the
qualitative side national courts have gradually accepted the existence and
supremacy of the EU legal system over national law and constitutions.

Quantitative: national courts’ use of ECJ preliminary rulings

Figure 4.3 shows the absolute number of article 234 [ex 177] references by
all national courts to the ECJ in each year, from the date of the first
reference in 1961 to 1994. In this period, whereas the EU grew from six
member states to 12, the number of references to the ECJ from the higher
and lower national courts of these states grow from 1 to 2 per year to
approximately 180 to 190 per year. The period of rapid growth in the
1970s immediately followed the establishment of the doctrines of direct
effect and supremacy, which encouraged national courts to use the
references procedure to strengthen their position in the domestic political
systems, and encouraged private litigants to use the procedure to invoke
their rights in the domestic courts (see below).
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Figure 4.3 Growth of Article 234 [ex 177] references

-----------------------
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1985
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Source: Stone Sweet and Brunell (1998a, 1998b).

However, not all national courts use the references system to the same
extent. As Table 4.1 shows, the number of references from each member
state has risen over time, and the figures suggest a ‘learning curve’, with
the original member states making more references in each period than the
member states that joined later. Nevertheless, there are several other
factors cross-cutting this trend. First, within each wave of EU members,
the larger states made more references than the smaller states: Germany,
France and Italy made more references than The Netherlands, Belgium and
Luxembourg; the United Kingdom made more than Denmark and Ireland;
and Spain made more than Portugal (cf. Stone Sweet and Brunell, 1998a, p.
79). Second, despite the learning curve, British courts made less references
in the early 1990s than Dutch or Belgian courts, which perhaps reflects the
sceptical attitudes towards the EU of the public and elite in Britain (Golub,
1996a). However, in Ireland, Portugal and Luxembourg, where the publics
and elites are strongly pro-European, the courts also made few references
to the EC]J.

Finally, the subject matter of the references to the ECJ from national
courts has changed significantly. As Table 4.2 shows, in the whole period
between 1971 and 1995 most references related to the Common Agricul-
tural Policy. However, by the mid-1990s, issues relating to the operation of
the internal market — such as the free movement of goods, social security
and the free movement of workers, taxes, freedom of establishment, and
the approximation of national laws — comprised almost half of all
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Table 4.1 Number of Article 234 [ex 177] references by member state

Average annual references in each period
Member state 1961-73 1974-80 1981-87 1988-94
Germany 9.8 28.7 34.4 46.4
France 1.5 12.3 29.1 25.9
Italy 1.5 12.4 9.6 23.6
Netherlands 3.6 14.3 17.9 19.7
Belgium 2.2 10.3 12.7 19.7
United Kingdom - 3.9 7.0 15.4
Greece - - 2.7 1.7
Spain - - 0.3 5.3
Denmark - 1.1 2.4 36
Ireland - 1.3 1.6 1.4
Portugal - - 0.0 1.6
Luxembourg 0.4 0.3 2.0 1.7

Source: Stone Sweet and Brunell (1998a, 1998b).

references to the EC]J. This consequently reflects the fact that the majority
of laws governing the regulation of the market are set at the European
rather than the national level (see Chapter 8).

Qualitative: national courts’ acceptance of the EU legal system

Despite the above, not all national courts capitulated to the emerging
constitutionalization of the EU at the same time (Mattli and Slaughter,
1998a, 1998b). The Benelux states accepted the direct effect and supremacy
of EU law almost immediately upon the establishment of these doctrines:
since the 1920s, Belgian courts have accepted that international law is
inherently part of Belgian law, and saw their role vis-a-vis the EU and the
EC]J as a logical extension of this practice (Bribosia, 1998). Dutch courts
applied a similar norm, and the 1983 reform of the Dutch constitution
introduced provisions explicitly referring to the application of EU law over
Dutch law (Claes and de Witte, 1998).

Like the Benelux courts, the German Constitutional Court (Bundesvers-
sungsgericht) originally acknowledged the ECJ’s proclamation that the EU
system constituted ‘an autonomous legal order’ (Kokott, 1998), and also
accepted the supremacy of EU law, but in the narrow form of ‘priority in
application’ rather than the more general ‘priority of validity’. Never-
theless, the German Constitutional Court retreated from this position
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Table 4.2 Proportion of Article 234 [ex 177] references by subject matter

Percentage of total references in each period

Subject matter 1971-75 197680 1981-85 1986-90 1991-95
Agriculture 30.9 25.1 20.3 19.6 12.5
Free movement of

goods 19.6 17.1 19.8 18.5 14.9
Social security 12.5 10.3 8.4 9.1 10.0
Taxes 2.0 4.6 4.8 8.0 8.5
Competition 6.3 3.6 4.5 5.0 8.2
Social provisions 0.3 1.1 3.7 4.2 8.8
Freedom of

establishment 2.6 2.3 2.7 5.6 6.6
Approximation of

laws 0.3 1.9 4.9 3.8 5.1
Free movement of

workers 4.3 2.0 4.1 5.0 3.2
External economic

relations 3.4 3.0 3.3 1.7 3.2
Transport 6.0 1.4 1.3 1.5 2.9
Environment 0.0 0.4 1.6 0.9 2.0
Total references in

each period 352 702 754 816 1084
Per cent of all

references in

1971-95 9.5 18.9 20.3 22.0 29.2

Source: Stone Sweet and Brunell (1998a, 1998b).

when in 1974 it ruled that where there is a conflict between national and
EU law, the German Court can decide the limits on the supremacy of EU
law. The implication of this ruling became clear with the landmark
(Brunner) judgement of the German Constitutional Court in 1993 on the
constitutionality of the Maastricht Treaty.

In the Brunner judgement, the German Court ruled that the German
Basic Law limits the transfer of powers to the EU, and the Court argued
that the EU is a sui generis organization which is not a ‘state’ based on
democratic norms. It argued that because the German Constitutional
Court is commanded under the German constitution to defend the basic
rights and principles of democracy as set out in the German Basic Law, the
German Court has the jurisdiction to declare acts of the EU ultra vires if
they breach the German Basic Law (but it will seek to cooperate with the



Judicial Politics 117

EC]J if faced with such a prospect). Having said this, the German Court
declared that the Maastricht Treaty can be ratified in Germany because the
German parliament maintains the right to transfer (or withdraw) German
government competences to the EU. The Court warned, however, that the
EU can only legitimately become a ‘state’ if it is fully democratic: with the
institutions of parliamentary democracy, and a single demos (Weiler,
1995).

The initial acceptance of the direct effect and supremacy doctrines by
the Italian courts was more problematic (Catabia, 1998; Laderchi, 1998).
Direct effect was accepted in 1973, but the highest Italian court refused to
accept the supremacy of EU law and did not make a preliminary reference
to the ECJ for four years following the Costa v. ENEL judgement. The
Italian Court maintained this position by arguing that Italian and EU law
are separate and parallel legal orders. Nevertheless, highly conscious of its
almost complete isolation amongst EU courts, in 1984 the Italian Con-
stitutional Court ruled that the EU does not have the power to repeal
Italian law, but where EU law and national law apply in the same area,
[talian judges should choose to apply EU law. In other words, this was a
conditional acceptance of supremacy. Laderchi (ibid., p. 166) hence points
out that: “The Court was cheating when it said that the results of its new
doctrines coincided with the requirements set by the ECJ’.

In the United Kingdom, British courts accepted direct effect immediately
upon accession to the EU in 1973. However, it was more difficult to accept
the supremacy of EU law, as this doctrine inherently conflicts with the
central concept of the British constitution, of ‘parliamentary sovereignty’ —
that acts of parliament immediately override all existing law or legislation
(Craig, 1998). Nevertheless, in 1990 the House of Lords found a way to
reconcile parliamentary sovereignty and supremacy. On a reference from
the House of Lords, the EC] ruled that a 1988 act of the British parliament
was in breach of EU law, and the House of Lords accepted this judgement
on the grounds that in passing the 1972 act of accession to the EU, the
British parliament had voluntarily accepted the EU legal system of which
the supremacy of EU law is a central part. The House of Lords also argued
that this does not compromise parliamentary sovereignty, as a future
British parliament could repeal this act of accession.

In France there was a marked difference in how and when the EU legal
system was accepted by the Cour de Cassation (the highest civil court) and
the Conseil d’Etat (the highest administrative court) (Plétner, 1998). The
French constitution combines a monist approach to international law, but
a philosophy of parliamentary sovereignty. Initially, the French courts
interpreted this combination to mean that EU law is supreme over acts of
parliament prior to the Treaty of Rome, but that the French Courts are
free to determine whether subsequent acts are in breach of EU law.
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However, in 1975 the Cour de Cassation accepted that in all cases EU law
is superior to French national law. The Conseil d’Etat, on the other hand,
did not reach the same conclusion until 1990 and, in so doing, the Conseil
d’Etat argued that EU legal supremacy only applies because all interna-
tional Treaties ratified by the French parliament are sovereign over French
law. In other words, the EU constitution was justified through the lens of
national rather than European constitutional norms.

In sum, EU law is accepted as an integral part of national legal systems
and is sovereign over national law. Nevertheless, in several states the
highest national courts maintain that this is conditional on national
constitutional norms: for example that parliaments remain sovereign to
revoke the supremacy of EU law by withdrawing the transfer of sover-
eignty to the EU (as in Germany, Britain and France). One could argue that
this solution is driven primarily by the desire of national courts not to
renounce their previous positions towards the EU, or to declare basic
constitutional principles null and void (such as parliamentary sovereignty
in the British case). Only in Germany has a constitutional court withdrawn
from a previously unconditional acceptance of supremacy.

Explanations of the development of the EU constitution

Why did the ECJ develop the doctrines of direct effect and supremacy, and
why was this process accepted by the member state governments and the
national courts? Scholars of the EU have come up with five different
answers: (1) the structural and cultural formalism of law; (2) the interests
and behaviour of the European Court of Justice; (3) the interests and
behaviour of national courts; (4) the interests and behaviour of
transnational litigants and the transnational legal community; and (5)
the interests and behaviour of national governments.

Legal formalism and legal cultures

Legal scholars of the EU have traditionally emphasised the internal logic of
law and the legal process. As Weiler (1994, p. 525) points out: ‘The
formalistic claim is that judicial process rests above or outside politics, a
neutral arena in which courts scientifically interpret the meaning of policy
decided by others’. In other words, the EC]J simply applies EU law as set
out in the EU Treaties and in secondary legislation, without any conscious
desire to promote its own power or institutional interests. Nevertheless,
the EU constitution develops because the EU legal system has its own
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internal ‘integrationist’ logic. The EC] promotes the integration of the EU
legal system, for example by establishing direct effect and supremacy,
simply as a logical extension of the basic EU Treaty goal of ‘ever closer
union’. Also, there is an effect utile in the legal workings of the EU, which
compels the ECJ to promote legal integration to prevent the EU political
system from becoming ineffective and unworkable (Cappelletti, Seccombe
and Weiler, 1986).

In the same vein, legal formalist explanations posit that national courts
were eager to find ways to reconcile their previous jurisprudence with the
emerging EU legal system, and through the preliminary references system
the ECJ provided national courts with the appropriate argumentation and
rationale for them to accept the new doctrines in the national legal systems
(cf. Wincott, 1995). Also, in the legal-formalism approach, variations in
the use of the preliminary references system and the dates of acceptance of
the EC]J doctrines result from variations in national legal ‘cultures’ and
‘doctrines’ (Chalmers, 1997; de Witte, 1998; Mattli and Slaughter, 1998a,
1998b; Maher, 1998; Stone Sweet, 1998). On the cultural side, different
systems of training judges, different promotion systems, and different
career paths produce different patterns of behaviour and reasoning by
judges — such as formal versus pragmatic, deductive versus inductive, and
abstract versus consensual. Also, each system has a different relationship
between administrative, constitutional and common law courts, and
different rules, traditions and powers of judicial review. On the doctrinal
side, whether a state has a monist or dualist tradition in relation to
international law, the place of fundamental rights in domestic constitu-
tions, and how the concept of ‘sovereignty’ is defined, all affect the
relationship between national legal norms and the EU constitution.

Nevertheless, legal-formalist approaches have some important short-
comings. At an empirical level, the doctrines of supremacy and direct effect
are not simply logical extensions of the EU Treaty: if the federalization of
the EU had been intended from the outset, the EU Treaty would have
contained a ‘supremacy clause’ like other federal constitutions. Also, many
national courts were not immediately convinced of the EC]J’s justification
of direct effect and supremacy (cf. Alter, 1998a, pp. 230-4). From the
general study of courts and judicial politics, as we discussed, we know that
the institutional interests of courts and the personal policy preferences of
judges also drive judges’ actions. In a sense, the structural and cultural
logic of the law are simply another set of constraints within which courts
and judges secure these aims. Consequently, at a theoretical level,
explanations of the emergence of the EU constitution must also take
account of the institutional and policy incentives of European and national
judges, and the strategic motivations of other actors in the systems.
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‘Activism” by the European Court of Justice

In direct contrast to the legal-formalism approach, an alternative
explanation sees the ECJ as an explicitly ‘political’ actor (for example
Rasmussen, 1986; Mancini, 1989; Volcansek, 1993a; Weiler, 1981, 1991).
The pioneering author from this perspective was Eric Stein (1981, p. 1),
who opened his ground-breaking article with an oft-repeated quote:

Tucked away in the fairyland Duchy of Luxembourg and blessed, until
recently, with benign neglect by the powers that be and the mass media,
the Court of Justice of the European Communities has fashioned a
constitutional framework for a federal-type structure in Europe.

In this explanation the EC]J is a strategic actor, with specific institutional
interests and policy preferences that it has promoted and protected. In
terms of institutional interests, the ECJ wants to strengthen its position vis-
a-vis the other EU institutions, and, hence, the Court has consciously
sought to develop its powers of judicial review of Commission and Council
actions. The Court has also used preliminary references by national courts
to develop a ‘policy-making’ role in areas where the Treaty is vague or
legislation is absent or incomplete, and has sought to establish a jurisdic-
tion for itself in determining the division of competences between the
national and EU systems.

In terms of its policy preferences, the ECJ has promoted European
integration at every opportunity. The pursuit of this goal stems from the
assumption that further economic and political integration will eventually
turn the ECJ into an all-powerful supreme court — perhaps like the US
Supreme Court. To this end, the Court has asserted the ‘autonomy’ of EU
law from the very beginning, implying that the EU legal order is
fundamentally different from international law. Also, the doctrines of
direct effect and supremacy smack of an explicit federalist plan, and
similarly, in establishing the principle of ‘mutual recognition’ the Court
knew that the doctrine would be a powerful motor of economic integration
(Alter and Meunier-Aitsahalia, 1994).

Nevertheless, this approach also has its limitations. At an empirical
level, the ‘activism’ of the EC]J has not been linear (Chalmer, 1997). The
EC]J has responded to the pace of the integration process, and has been
sensitive to anti-Court feelings amongst certain national governments, but
why did it take so long to establish the principle of mutual recognition?
The strategic behaviour of the ECJ must be analysed in terms of the
opportunities and constraints the court faces: from the institutional and
cultural factors of the EU system, and in the face of the competing interests
and preferences of the member state governments, national courts and
private litigants.
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Strategic national courts: judicial empowerment, national
political contexts and inter-court competition

Related to this approach are explanations that see the constitutional
development of the EU as a product of the strategic behaviour of national
courts (see for example Burley and Mattli, 1993; Weiler, 1993; 1994; Alter,
1996, 1998b; Golub, 1996a; Mattli and Slaughter, 1998a, 1998b; Stone
Sweet and Brunell, 1998a, 1998b). For both the EC] and national courts,
EU law is a ‘mask’ for the promotion of political goals (Burley and Mattli,
1993, pp. 72-3). Unlike the ECJ, however, national courts are not
interested in the emergence of an EU constitution to promote the policy
goal of European integration. Instead, national courts seek to use the EU
legal system to secure their interests and policy preferences within their
own national legal and political contexts. There are three different variants
of this ‘national courts approach’.

First, several scholars argue that national courts have been ‘empowered’
by the emergence of the EU constitution (for example Weiler, 1991, 1994;
Burley and Mattli, 1993). In many domestic European political systems the
powers of judicial review are weak, parliaments are sovereign, and
governments have substantial administrative and political resources at their
disposal. Consequently, national courts welcome the direct effect and
supremacy of EU law and actively use the preliminary references system
to strengthen their hand in the national policy process. At one extreme of
this argument, the EC]J and its rulings are instruments of national courts in
promoting the rule of law, judicial review and the protection of individual
rights against the domestic state. For example, the EC] has often been asked
by national courts to make preliminary rulings on issues that are parochial
national court obsessions (Volcansek, 1986). Alternatively, national courts
are in cahoots with the ECJ to strengthen the judicial system against
national governments at both the European and national levels of the EU
political system. In the other words, the EC]J consciously seeks to appeal to
national courts’ self-interest (Weiler, 1994; Mancini, 1989).

Second, a more subtle variant of this explanation suggests that courts in
different national settings face different political constraints on their
behaviour (Golub, 1996a; Mattli and Slaughter, 1998a, 1998b). As Table
4.3 shows, in each member state there are different levels of public support
for European integration, levels of awareness of the EC]J, levels of
satisfaction with the EC]J, and general satisfaction with courts and judges
(Caldeira and Gibson, 1995; Gibson and Caldeira, 1995, 1998). These
different patterns of opinion constitute different policy preferences
amongst national electorates and politicians. If courts ignore these
preferences they risk provoking parliamentary challenges to their judicial
autonomy and undermining the public acceptance of courts and the
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Table 4.3 National political contexts facing the EC]

General support for the EU Level of satisfaction
with courts

Member state  Support Aware of the  Satisfied with  Satisfied with

for EU European the European  the National

membership Court of Court of High Court

Justice Justice

Belgium 64 31 39 47
Denmark 61 28 53 77
France 56 18 24 40
Germany (West) 59 38 41 73
Germany (East) 59 39 19 33
Greece 68 10 26 50
Ireland 75 26 61 58
Italy 71 8 32 42
Luxembourg 76 48 56 58
The Netherlands 80 16 54 79
Portugal 64 15 30 39
Spain 56 13 29 45
United Kingdom 48 12 60 65

Note: The responses for the first two questions are from the Eurobarometer 33 survey, in
Spring 1993. The questions were as follows: Support for EU membership, ‘Generally
speaking do you think that (your country’s) membership of the European Union is a good
thing, a bad thing or neither good nor bad?” (the table shows the per cent of responses of ‘a
good thing’); and Awareness of the European Court of Justice, “Which institutions of the
European Union have you heard of? Please give me the names you remember’ (the table
shows the per cent of respondents who named the European Court of Justice). The responses
to the Level of Satisfaction with Courts questions are from the Eurobarometer 32 survey, in
Autumn 1992, and the Eurobarometer 34 survey, in Autumn 1993. The questions read as
follows: ‘Returning to the European Court of Justice for a moment, in general would you
say that you are very satisfied, somewhat satisfied, not very satisfied or not satisfied at all
with the way the Court of Justice has been working?’ and ‘Now, returning to the [highest
court of your country], in general would you say that you are very satisfied, somewhat
satisfied or not satisfied at all with the way the [highest court of your country] has been
working?’ (the table shows the per cent of responses of ‘very satisfied’ or ‘somewhat
satisfied’.

Source: Gibson and Caldeira (1998); Eurobarometer, 32 (Autumn 1992), 33 (Spring 1993)
and 34 (Autumn 1994).
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judicial systems. As a result, because courts are strategic in the pursuit of
their interests and preferences they moderate their relationship with EU
law. This consequently explains why some national courts used the
preliminary references procedure more than others (Golub, 1996a), and
why some national courts accepted ECJ doctrines before others (Craig,
1998). Direct effect and supremacy were accepted by the Netherlands,
Germany and Belgium, followed by Italy, France and Great Britain, in that
order. As Mattli and Slaughter (1998a, p. 268) point out:

an observer ignorant of EC law and national legal doctrine but
knowledgeable about relative public support for the EC in these various
countries is likely to have predicted a similar sequence.

Third, within each national legal system, lower and higher courts have
different institutional incentives vis-d-vis the EU legal system (Alter, 1996,
1998b). Alter (1996) contends that lower judges and courts have particular
incentives to use EU law: to increase their prestige and power vis-d-vis
higher courts. Through the preliminary references procedure, lower courts
are able to ‘play higher courts and the ECJ off against each other to
influence legal developments in the direction their prefer’ (Alter, 1998a, p.
242). In all member states except Luxembourg, either lower or intermedi-
ate level courts made more use of the preliminary references procedure
than higher courts, and in seven member states both lower and inter-
mediate level courts made more references than the higher courts (Stone
Sweet and Brunell (1998b). In other words, EU legal integration is an
‘inadvertent’ product of this inter-court competition in the national arena.

At a theoretical level, these explanations develop sophisticated concep-
tions of the interaction between courts’ preferences and their domestic
institutional and political environments. However, at an empirical level
they have some important shortcomings. For example, different levels of
power of national courts vis-d-vis national governments (such as whether
or not judicial review exists) do not explain why certain national courts
accepted EU doctrines before others. There is also a low correlation
between the use of preliminary references and support for the EU (Stone
Sweet and Brunell, 1998a, p. 79), and, as Table 4.3 shows, the political
context of court action is more complex than might be expected: the
relationship between support for the EU and support for the ECJ does not
appear to be very strong (for example, the British public is anti-European
integration but highly satisfied with the EC]). Finally, analysing their data
on the use of preliminary references, Stone Sweet and Brunell (1998b, p. 90)
dispute the inter-court competition argument:

over the entire life of the Community, appellate courts have been more
active than lower courts . . . [and] if we consider the fact that there are
more lower than appellate courts, and that lower courts process the vast
bulk of national litigation, this discrepancy is all the more striking.
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Transnational litigants and lawyers: the other ‘interlocutors’
of the ECJ

In addition to national courts there are a number of other ‘interlocutors’ of
the ECJ who have actively promoted the integration of the EU legal system
(Weiler, 1993, 1994). Primary amongst these are private litigants. As noted,
the doctrine of direct effect enables individual citizens to invoke EU law in
national courts, and this gave private citizens a ‘stake’ in the EU legal
system early in the integration process (Burley & Mattli, 1993, pp. 60-1).
Nevertheless, certain social groups have more interest in promoting the
application of EU law than others. For example, firms involved in the
export and import of goods to other member states have a particular
incentive to secure the effective application of the free movement of goods
and other economic rights and freedoms; and these groups tend to have
sufficient resources available to take actions ‘all the way to the European
Court’, and to actively encourage national courts to seek preliminary
references from the EC]J.

Stone Sweet and Brunell (1998a, 1998b) test this exact argument. They
collected all the data on the average number of preliminary references by
each member state’s courts between 1961 and 1994 (cf. Golub, 1996d), and
then correlated this data with the average annual volume of intra-EU trade
in the same period — which they use as a proxy for the level of
transnational economic interests in each member state. The results are
impressive: the higher the volume of intra-EU trade, the more likely a state
is to use the preliminary references procedure; and the relationship is
strong (R? = 0.91), with only a small variation between member states
from the trend. Furthermore, using pooled cross-sectional time-series
analysis, they find a high correlation (R? = 0.73) between the annual
number of references from each member state and the annual changes in
the volume of intra-EU imports and exports. Finally, they find a significant
relationship between the volume of inter-EU trade and preliminary
references on issues relating to the operation and regulation of the internal
market (Stone Sweet and Brunell, 1998a, p. 75). On this point they assume
that transnational economic litigants are more interested in market
regulation than agricultural issues, which are the other main source of
preliminary references (as was shown in Table 4.2 above).

Another set of transnational interests with a vested interest in the
development of the EU legal system is the ‘legal community’ outside the
EC]J (Weiler, 1994). The process of European integration is primarily elite-
driven, and this is as true in the legal field as in the political and social
fields. Also, the legal community in Europe is already highly integrated at
both economic and social levels, and so has a vested interest in promoting
further legal and political integration of Europe to support their activities.
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As a result, Stein (1981) argues that the list of actors that have played an
active role in the promotion of EU law should include: the Legal Service of
the Commission, the Legal Counsel of the Council, lawyers in national
ministries, attorneys appearing before national courts, legal scholars and
writers, and the ‘legal establishment’ in political positions. Weiler (1994)
also points out that academic lawyers, particularly in continental Europe,
are often ‘custodians of La Doctrine’. In several states, this has enabled the
law professorate to play a crucial role in the acceptance of EU legal norms,
by supplying ideas and arguments to national courts to enable them to
reconcile EU and national constitutional doctrines.

In other words, this explanation is a logical extension of general theories
of European integration that place emphasis on the role of transnational
economic and social activities in promoting integration: such as neo-
functionalism (see Chapter 1) (for example Stone Sweet and Sandholtz,
1997). However, this explanation suffers from some of the same weak-
nesses as these more general approaches. In particular, it overemphasises
the autonomy of supranational institutions and transnational interests in
the promotion of EU legal integration. These scholars argue that once
transnational activities and supranational institutions have been un-
leashed, there is little national governments can do to stop them (see for
example Pierson, 1996). However, national governments are the signa-
tories of the Treaties, and if provoked they can restrict the powers of the
EC]J and redefine the nature of the EU constitution. In other words, as with
the ECJ and national courts, there are strategic constraints on the actions
of transnational interests.

Strategic member-state governments

Finally, several scholars have argued that the development of the EU
constitution has been a deliberate strategy of national governments (for
example Garrett, 1992, 1995a; Garrett and Weingast, 1993; Cooter and
Drexl, 1994; Garrett, Kelemen and Schulz, 1998). This explanation argues
that governments have consciously allowed the EC], national courts and
transnational litigants to promote legal integration in the EU, because it
has been in the governments’ political or economic interests. The flip-side
of this interpretation is that if the ECJ or a national court took an action
that is contrary to a governments’ interest, the government will retaliate.
Cases of high-profile clashes between the national governments and the
EC]J or national courts over EU legal issues are rare, but this does not mean
that governments are powerless in the face of court activism. It simply
suggests one of two things: either (1) Courts are careful not to make
decisions that threaten government interests; or (2) governments accept
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decisions that appear to be against them, because they are in fact in their
long-term interests.

On the first issue, Garrett and Weingast (1993, pp. 201-2) explain why
courts exercise restraint:

Embedding a legal system in a broader political structure places direct
constraints on the discretion of a court, even one with as much
constitutional independence as the United States Supreme Court . . . The
reason is that political actors have a range of avenues through which
they may alter or limit the role of courts. . . . the possibility of such a
reaction drives a court that wishes to preserve its independence and
legitimacy to remain in the arena of acceptable latitude.

If courts are strategic actors, then they are constrained by the possibility
of government threats, such as reform of the EU Treaty or passing new
legislation. For example, faced with potential opposition from several
national governments, the ECJ has refused to establish that directives have
horizontal direct effect, despite the opinions of several advocates-general
and numerous academic lawyers.

On the second issue, Garrett (1995a) proposes a simple model, shown in
Figure 4.4, to explain why governments often accept EC]J rulings against
them. The model posits that governments take two main factors into
account: the domestic political clout of the industry that is harmed by the
EC]J decision; and the potential gains to the whole national economy as a
result of the decision. Consequently, if the industry is domestically weak
and the general economic gains are large, the government will ‘accept’ the
EC]J ruling (and put up with complaints from the domestic industry). For

Figure 4.4 Garrett’s model of government responses to EC]J decisions

Market share and political clout of industry
potentially harmed by court decision

Don’t implement Implement single
single market market
(‘defect’) (‘cooperate’)
High Justify evasion Accept
Benefit to national
economy of trade
liberalization
Low Overt evasion Conceal evasion

Source: Garrett (1995a).
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example, in the Cassis de Dijon judgement, Garrett argues that the
German government accepted a ruling that would damage its spirits
industry because the German economy stood to benefit from the trade
liberalization that resulted from the principle of ‘mutual recognition’.
Faced with the contrary pressures, where the subject industry is domes-
tically powerful and the general economic gains are small, the government
will pursue ‘overt evasion’ of the Court’s decision. However, following the
Garrett/Weingast logic, this situation rarely occurs because the EC]J is
careful to avoid such a show-down. The implication is that in the Cassis de
Dijon case, the ECJ waited for the right case to come along to establish the
principle of mutual recognition.

Nevertheless, by focusing on the centrality of national governments in
the EU system, and conceptualizing their actions as highly rational, these
explanations have some of the same limitations as the intergovernmentalist
explanations of European integration (see Chapter 1). At an empirical level
there is substantial evidence that the ECJ and national courts have often
taken decisions that governments have opposed, and which have had
negative effects on the competitiveness of national economies in the single
market (Mattli and Slaughter, 1995). At a theoretical level this can be
explained by the fact that governments do not have perfect information
about the likely outcome of delegating adjudication to the ECJ and
national courts (cf. Pierson, 1996). For example, when the EU Treaty
was signed few governments realised that the EU could establish the
doctrines of direct effect and supremacy, or the potential impact of the
article 234 [ex 177] procedure (Alter, 1998b).

Conclusion: ‘unknown destination’ or emerging
equilibrium?

The EU has a legal-constitutional framework that contains two of the
basic doctrines of a federal legal system: the direct effect of EU law on
individual citizens throughout the Union, and the supremacy of EU law
over domestic law and constitutions. Also, in the European Court of
Justice the EU has a powerful constitutional and administrative court
overseeing the implementation of EU law and keeping the EU institutions
in check.

How this came about is a matter of contention. The truth probably lies
somewhere between the explanations we have discussed. On the one hand,
political actors — national governments, the EC], national courts and
transnational litigants — have particular interests and policy goals. How-
ever, these actors are constrained by their cultural, institutional, political
and informational contexts (environmental constraints), and by the
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interests of other actors in the system (strategic constraints). In special
‘windows of opportunity’, nevertheless, actors can shape their environ-
mental surroundings, for example by reforming institutional structures,
establishing institutional norms or modifying national legal cultures.

Furthermore, as we saw in the discussion of general theories of judicial
politics, courts have more discretion under certain institutional designs
than others. Applying this logic to the EU, the ECJ has a relatively high
room for manoeuvre because there is only a small probability that the EU
Treaty will be reformed to reduce the ECJ’s powers, or that new legislation
will be passed to overturn one of its decisions. Because there are many
‘veto players’ in the EU system, at least one member state, the Commis-
sion, the European Parliament, or a group of powerful transnational
economic actors is likely to bloc a reduction of the ECJ’s powers or the
overturning of one of its decisions.

But, the EC]J has imperfect information about how other actors will
react to its decisions. For example, governments have shorter time
horizons than courts because they have to be reelected every few years.
This means that governments are less interested in the long-term implica-
tions of delegating powers to the EC]J than the immediate political salience
of a decision. But, as new governments are elected, new political issues can
be placed on the electoral agenda, and as a result the ECJ is uncertain
about whether its decisions will become politically salient. However, even
if the Court makes a miscalculation, the governments opposed to a
particular decision must find a decision-making procedure that prevents
actors sympathetic to the Court from vetoing an overturning of the EC]J
decision. For example, because of a lack of information, the ECJ was
surprised at the political salience of the Barber judgement (on the question
of equal pension rights for men and women). But, the right institutional
mechanisms needed to exist for the governments to alter the Court’s
decision, and the governments consequently used the Intergovernmental
Conferences negotiating the Maastricht Treaty to add a protocol to the EU
Treaty that prevented the retroactive application of the judgement.
Following the protocol, the ECJ moderated its activism in this area.

This judicial politics game has produced an incomplete constitution. For
example, the EU does not have a bill of rights and who has Kompetenz-
Kompetenz is unclear. Weiler (1993) consequently argues that the EU has
an ‘unknown destination’ (cf. Shonfield, 1973). But, our theoretical
conclusions suggest that the current constitutional set-up is an equilibrium:
a balance between the discretion of the EC]J/national courts on the one
hand, and the conscious decision by national governments to construct a
rule of law to enable economic integration on the other.
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Nevertheless, this equilibrium could be upset by changes in the political
context — such as public opinion, party competition and ideology, and
interest group politics ~ which could push the EU towards a full-blooded
federal constitutional arrangement, or even result in a constitutional step
backwards (as happened with the German Constitutional Court ruling on
the Maastricht Treaty). Consequently, it is to the political context of
institutional politics that we turn in Part II of this book.
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Chapter 5

Public Opinion and
Political Cleavages

Theories of the social bases of politics

Mass support for the European Union

More or less integration: ‘Europe - right or wrong?’
What the EU should do: ‘Europe - right or left?”

The electoral connection: strategic dilemmas for Euro-elites
Conclusion: a politicized plural society

This chapter looks at what EU citizens think about the EU. The structure
of social divisions within and between the EU member states provides a
strategic environment, in which politicians at the national and European
levels compete for electoral support and political legitimacy. Under-
standing public opinion towards European integration is hence essential to
understand the constraints on the further institutional integration of the
political system as well as the nature of political competition in the EU
policy-making process.

Theories of the social bases of politics

Each individual has a set of beliefs, opinions, values and interests relating
to the political process. These ‘political preferences’ often derive from deep
historical or cultural identities such as nationality, religion or language. In
many instances, however, political preferences stem from economic
interests, such as whether a policy will increase a person’s income.
Inevitably, different individuals and social groups have different prefer-
ences, which produces competition in the political process. But how can we
explain the structure of political preferences in the EU?

The ‘cleavage-model’ of politics posits that political divisions derive
from ‘critical junctures’ in the development of a political system (Lipset
and Rokkan, 1967). For example, in the domestic political systems in
Europe, the ‘democratic revolution’ in the eighteenth and early nineteenth
centuries produced a conflict between church and state (between liberals
and conservatives), and the ‘industrial revolution’ of the nineteenth
century divided workers against owners of capital (between socialists
and liberals/conservatives). Using the Lipset-Rokkan model to conceptua-
lize the social bases of EU politics, there are two main cleavages in the EU:
national/territorial and transnational/socio-economic. First, the combina-
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tion of a common territory, historical myths, a mass culture, legal rights
and duties, and a national economy constitutes a powerful force for
individual attachment to the nation-state (Smith, 1991, p. 14). As a result,
the society of the EU is ‘segmented’ along national lines: between the EU
member states, within which the bulk of individual social interactions and
experiences take place and interests and identifications are formed (cf.
Lijphart, 1977). This national/territorial cleavage becomes ‘manifest’ in EU
politics when an issue on the political agenda puts individuals from
different nations on different sides of the debate: for example, where
one national group appears to gain at the expense of another.

Second, cross-cutting these national segments are ‘latent’ transnational
divisions. On certain issues on the EU agenda, a group of citizens in one
nation-state will share more in common with a similar group in another
nation-state than with the rest of society in their own nation-state. For
example, French and German farmers have collective interests to defend
the Common Agricultural Policy, against the interests of French and
German consumers. This transnational cleavage can be mobilized around
traditional social divisions, such as class, but can also emerge around
newer ‘issue-divisions’, such as post-materialism, age, education and
information. These transnational divisions tend to be less salient in EU
politics than the national-territorial cleavage, but they become increas-
ingly important as the EU agenda shifts to questions of economic
redistribution between functional rather than territorial groups (such as
EU social policy) and questions of social and political values (such as EU
environmental policy).

In this chapter I shall first discuss the general pattern of support for
European integration and the difference between ‘affective’ and ‘utilitar-
ian’ support for a political system. The chapter will then contrast different
explanations of support for the EU: the question of ‘Europe — right or
wrong?’. The chapter then turns to the issue of how the socio-economic
structure of European society shapes citizens’ attitudes towards the
direction of the EU policy agenda: the question of ‘Europe ~ right or left?
When the answers to these questions are combined, a two-dimensional
map of EU politics emerges, within which political elites must compete for
public support for their policies towards and within the EU.

Mass support for the European Union

End of the ‘permissive consensus’?

In the 1950s and 1960s, following the Treaties of Paris and Rome, Lindberg
and Scheingold (1970) argued that there was a ‘permissive consensus’
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amongst Europe’s publics in favour of European integration. This term
came from V.0O. Key (1961), who used it to describe support by the
American public for certain government actions, particularly in foreign
affairs. The same phenomenon was apparent amongst the publics of the
founding members of the European Communities. As Inglehart explained:

There was a favourable prevailing attitude toward the subject, but it was
of low salience as a political issue — leaving national decision-makers
free to take steps favourable to integration if they wished but also
leaving them a wide liberty of choice. (Inglehart, 1970b, p. 773)

In other words, a large majority of European citizens in all member
states were either not interested in European integration, and so had no
opinion about their governments’ actions on the issue, or generally
supported their government’s efforts to promote further integration.

However, these claims could not be tested without survey data. Since
1973 the European Commission has undertaken European-wide opinion
polls every six months, conducted by private polling agencies in each
member state through interviews of a sample of approximately 1000
people in each country. These ‘Eurobarometer’ surveys consequently
provide a large data-set for the study of citizens’ attitudes towards
European integration. As with national governments and national opinion
polls, the European Commission, the European Parliament, the EU
Council and even the European Court of Justice watch these polls care-
fully, to gauge the level of support or opposition towards further EU
integration or specific EU policies.

For example, two questions that have been asked in most Eurobarom-
eters since 1973 are:

Unification: In general, are you for or against efforts being made to unify
Western Europe? Response: ‘very much for’, ‘to some extent for’, ‘don’t
know’, ‘to some extent against’, ‘very much against’.

Membership: Generally speaking, do you think [your country’s]
membership of the Common Market/European Community/European
Union is a ‘good thing’, a ‘bad thing’, or ‘neither good nor bad’?

Figure 5.1 shows the percentage of EU citizens across all the member
states who answered ‘very much for’ or ‘to some extent for’ to the first
question (the upper graph), and those who answered ‘good thing’ for the
second question (the lower graph). As the figure shows, in the early 1970s
just over 50 per cent of the EU public was in favour of their country’s
membership of the EU, and slightly more were in favour of European
unification: the gap between the two figures presumably accounts for those
who are in favour of European integration but not through the EU
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Figure 5.1 Public support for European integration
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Note: Upper graph: answers of ‘very much for’ plus ‘to some extent for’ to unification
question. Lower graph: answers of ‘good thing’ to membership question. EC9, EC10,
EC12, EU15 = enlargements of the EU to 9, 10, 12 and 15 member states. SEA = Single
European Act. SEM =Single European Market. Maastricht =Treaty on European
Union.

institutions as currently designed. Throughout the 1980s support for
European integration rose steadily, and a factor contributing to this rise
in support was the popularity of the ‘1992 programme’, the project of
completing the single market by the end of 1992 (Inglehart and Reif, 1991)
(see Chapter 8).

However, support peaked around 1990-91, with a high of 72 per cent in
favour of their country’s membership of the EU and 82 per cent in favour
of European unification. By 1997, these had fallen considerably. Wide-
spread opposition to the EU first emerged in the process of ratifying the
Maastricht Treaty, in 1992 and 1993: in the referendums in France,
Denmark and Ireland, the series of votes in the House of Commons in
Britain, and the constitutional court challenge in Germany. This opposi-
tion continued in votes for anti-European parties in the 1994 European
elections, in the 1994 referendums on EU enlargement in Austria, Finland,
Sweden and Norway, in the European elections in 1995 and 1996 in
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Austria, Sweden and Finland, and in opinion polls in 1996 and 1997 on
EMU. Clearly, if a permissive consensus had existed in the first few
decades of Europe integration, it no longer existed in the 1990s (cf.
Niedermayer, 1995a). As Franklin, Marsh and McLaren (1994) elegantly
put it: the anti-Europe ‘bottle’ had finally been ‘uncorked’.

Nevertheless, this collapse in public support for the EU masks numerous
subtleties. First, in 1997, there was still a majority in favour of European
unification and, similarly, those in favour of their country’s membership of
the EU were still a ‘plurality’. Furthermore, when EU citizens are asked to
judge the performance of the EU institutions in comparison to their
national institutions their response is fairly positive. For example, in the
same Eurobarometer survey in January 1997 that revealed only 46 per cent
in favour of membership of the EU, citizens were asked the following
question:

Many important decisions are made by the European Union. They might
be in the interests of people like yourself, or they might not. To what
extent do you feel you can rely on each of the following institutions to
make sure that the decisions taken by this institution are in the interests
of people like yourself?

As Figure 5.2 shows, more people feel they ‘can rely on’ their national
institutions than the EU institutions, but more people feel they ‘cannot
rely’ on their national institutions than feel they ‘can rely’ on them. And,
the only institution at either level of government for which more people
feel they ‘can rely’ than ‘cannot rely’ is the European Parliament. This is in
line with the findings of other studies of public attitudes towards the EP,
which show that although there is little understanding of what the EP does,
it has widespread legitimacy in the eyes of Europe’s citizens because it is a
‘parliament’ (see for example Niedermayer, 1991, Niedermayer and
Sinnott, 1995).

In other words, in the late 1990s, when asked about general attitudes
towards European integration, the amount of citizens in favour is
considerably less than at the beginning of the 1990s. This suggests that
governments are no longer able to assume that their publics will support
their initiatives at the European level. However, less European citizens
trust their national institutions than the EU institutions, which suggests the
opposite: public support for a particular role for the EU institutions, and
especially for increased powers for the EP. So, how can the process of
decline in general support for integration be explained? And, how can
falling general support be reconciled with the widespread belief that the
EU institutions protect citizens’ interests at least as well as national
institutions?
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Figure 5.2 Public support for European and national institutions
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Easton’s theory of affective and utilitarian support

Part of the answer lies in Easton’s (1965, 1975) theory of the difference
between ‘affective’ and ‘utilitarian’ support for political institutions.
‘Affective’ support is an ideological or non-material belief in the value
of the political system; while ‘utilitarian’ support, in contrast, is the belief
that the system promotes an individual’s economic or political interests.
Applying these notions to the EU, some people support European
integration because they believe in the goal of a united Europe, regardless
of whether they think they will benefit (affective), whereas others support
European integration because it will make them personally better off
(utilitarian) (Gabel, 1998a).

The problem is that a question about whether an individual supports
‘European unification’ does not allow us to differentiate between these two
types of support: an individual can be in favour either because they ‘love
Europe’ (affective) or because they think it will make them better off
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(utilitarian). Fortunately, though, the Eurobarometer polls do contain
questions that are directly related to these two types of support:

Identity (affective): Do you ever think of yourself not only as a
[nationality] citizen but also as a citizen of Europe? Response: ‘often’,
‘sometimes’, ‘never’.

Benefit (utilitarian): Taking everything into consideration, would you
say that [your country] has on balance benefited or not from being a
member of the European Union? Response: ‘benefited’, ‘don’t know’,
‘not benefited’.

Figure 5.3 illustrates that the two aspects of support are not necessarily
related. In the late 1980s, when Europe focused on completing the single
market, utilitarian support for the EU increased but affective identification
with ‘Europe’ reduced. Nevertheless, in the early 1990s, as the permissive
consensus collapsed, both utilitarian and affective allegiance fell. This

Figure 5.3 Affective and utilitarian support for European integration
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Note: Benefit (utilitarian) = proportion of ‘benefit’ minus proportion of ‘not benefit’;
Identity (affective) = proportion of ‘often’ and ‘sometimes’ minus proportion of ‘never’.
Sources: Eurobarometer, nos 17, 19, 24, 26, 30, 31, 33, 35 and 37.
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pattern can be explained as follows: citizens with a strong affective
European identity provide stable support for the EU, but this is only a
small proportion of the total EU population. On the other hand, citizens
with low affective European identity can be strong supporters of
integration if they perceive a high utilitarian benefit of the EU.
Consequently, in late 1990s with stable levels of affective support and
growing awareness of the costs and benefits of European integration,
utilitarian support matters more in explaining changing levels of support.
As Gabel (1998a, p. 30) explains, ‘as affective attachments decrease,
utilitarian evaluations of integration have a stronger relationship with
support for integration’. As a result, the public can be moderately sceptical
of European integration yet still hope that the EU can protect their
personal interests.

In other words, citizens’ political preferences matter for the future of the
EU. With the end of unquestioning or passive support for European
integration in the early 1990s, the continued development of the EU
depends as never before on the ability of Europe’s leaders to promote
the interests of large majorities of the EU public through their actions at
the European level. To understand the shape of the strategic environment
in which Europe’s political leaders now operate, we consequently need to
understand the structure of preferences amongst Europe’s citizens, which is
the subject of the next two sections.

More or less integration: ‘Europe - right or wrong?’

As in the development of many political systems at the national level,
European integration creates a ‘centre—periphery’ conflict: between groups
whose interests are threatened by integration, and groups whose interests
are promoted by integration (Rokkan, 1973). In the EU, this conflict
emerges primarily between national interests as a result of the national/
territorial cleavage, but this conflict can also mobilize transnational
socioeconomic divisions, such as the class cleavage and new social and
value divisions. We shall first look at national interests and identities,
before turning to economic interests, and finally new social and value
divisions.

National cultures, interests and politics: the national cleavage

In addition to the territorial boundaries between the nation-states, there
are numerous interests and traditions that divide Europe’s nations. For
example:
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e Cultural differences — such as Latin vs Germanic, Catholic vs Protestant,
North vs South, East vs West, high-trust vs low-trust societies,
homogeneous vs multi-ethnic societies (see for example Almond and
Verba, 1963; Rokkan, 1973; Inglehart, 1997).

e Economic differences — rich vs poor, urban/industrial vs rural/
agricultural, service-based vs manufacturing-based, centre vs periphery,
high vs low unemployment, large vs small income inequalities, oil/gas
producers vs oil/gas consumers (for example Gourevitch, 1989;
Krugman, 1991; Cole and Cole, 1997).

e Political differences — large vs small populations, long vs short
democratic traditions, social democratic vs conservative governing
traditions, majoritarian vs consensual, corporatist vs pluralist, Anglo-
Saxon vs socialist/Christian Democratic welfare states {for example
Lijphart, 1984; Esping-Anderson, 1990; Lange and Meadwell, 1991).

These produce a complex pattern of individual attitudes towards
European integration.

Table 5.1 shows the results of the so-called ‘mega-Eurobarometer’ poll
of February/March 1996, when over 65 000 interviews were conducted. As
the table shows, in the late 1990s the publics of Italy, Ireland, Luxembourg
and the Netherlands are the most consistently pro-European across the
various indicators used, while at the other end of the scale are Austria,
Denmark, the United Kingdom, Finland and Sweden, all of whom have
large ‘Euro-sceptic’ sections of society. Interestingly, the German public
seems to be the most sceptical of the founding member-states. So, how can
this pattern be explained through these different cultural, economic and
political experiences?

Beginning with cultural factors, a key factor is the length of a country’s
membership of the EU. The publics of the original member states were
neither clearly pro- nor anti-European in the 1950s, but due to a variety of
cultural factors there was a high level of ‘trust’ between these societies and
a sense of ‘community’ (Inglehart, 1991; Niedermayer, 1995b). These
values allowed the national elites to begin the process of integration.
Building on this, the process of integration had a socializing effect — as the
publics became used to the idea of integration, they were more willing to
accept its consequences — and this led to generally increasing support for
European integration across time (Anderson and Kalthenthaler, 1996; cf.
Gabel, 1998b). Consequently, the publics of the nations that joined first —
Germany, France, Italy, Belgium, the Netherlands and Luxembourg — are
on average more in favour of integration than those that joined later —
Ireland, Denmark, the United Kingdom (in 1973), Greece (in 1981), Spain
and Portugal (in 1987). And the nations that joined in 1995 - Austria,
Finland and Sweden — are the least supportive.



Table 5.1 Nationality and European integration

Unification Membership Benefit Identity Average
(‘for’) (‘good thing’) (‘benefited’) (‘European’)
% rank % rank % rank % rank rank
Ireland 80.0 3 75.9 2 83.2 1 16.3 3 1
Luxembourg 81.6 2 71.6 3 66.2 3 20.6 2 2
Italy 84.7 1 68.3 4 48.6 5 30.3 1 3
Netherlands 77.7 4 77.3 1 64.6 6 15.8 S 4
Greece 70.3 5 59.0 S 65.1 4 10.3 =10 S
Portugal 75.9 6 54.2 6 67.9 2 9.8 12 6
France 71.0 8 53.7 8 41.2 8 16.2 4 7
Belgium 67.9 9 53.4 9 41.0 9 13.3 7 8
Spain 74.6 7 53.9 7 39.1 10 10.3 =10 9
Denmark 63.7 10 52.6 10 60.2 7 7.1 13 10
Germany 60.1 11 44.7 11 37.7 11 12.3 8 11
United Kingdom 54.5 15 41.0 13 34.7 13 14.2 6 12
Austria 55.0 14 33.8 14 36.4 12 11.2 9 13
Finland 57.6 13 42.6 12 34.6 14 3.8 15 14
Sweden 59.5 12 33.4 15 19.7 15 55 14 15

Note: Unification: ‘In general, are you for or against efforts being made to unify Europe?’ Response: ‘very much for’, ‘to some extent for’,
‘don’t know’, ‘to some extent against’, ‘very much against’ (table shows per cent of ‘very much for’ plus ‘to some extent for’ responses).
Membership: ‘Generally speaking, do you think [your contry’s] membership of the European Union is a “good thing”, a “bad thing”, or
“neither good nor bad”’?’ (table shows per cent of ‘a good thing’ responses).

Benefit: ‘Taking everything into consideration, would you say that [your country] has on balance benefited or not from being a member of
the European Union?’ Response: ‘benefited’, ‘don’t know’, ‘not benefited’ (table shows per cent of ‘benefited’ responses).

Identity: ‘In the near future do you see yourself above all as a citizen of the “European Union”, a citizen of “[your country]” or a citizen of
your “region”?’ (table shows per cent of ‘European Union’ responses).

Source: Eurobarometer no. 44.2bis, 1996 (n=65178). Format adapted from Anderson (1995).

(44!
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However, several economic and political factors cut across these cultural
determinants. On the economic side, as the public learnt more about the
EU they also become aware of how much their national economy stands to
gain or lose from European integration. One factor is whether a country
gains or loses under the EU budget, such as in the structural funds and the
CAP (Bosch and Newton, 1995; Carrubba, 1997; Whitten, Gabel and
Palmer, 1998) (see Chapter 9). Another issue is whether a national
economy gains or loses from trade liberalization through the EU single
market (Eichenberg and Dalton, 1993; Gabel and Palmer, 1995; Anderson
and Reichert, 1996) (see Chapter 8).

Put together, these economic factors help explain much of the variation
in levels of utilitarian support for European integration within the original
member nations and between the nations that joined later (Gabel and
Whitten, 1997; Gabel, 1998a). For example, the German economy benefits
from the single market, but the Germany public has became increasingly
aware that they are the major contributors to the EU budget and
potentially stand to lose the most from monetary union. As a result, in
1997, the German public had a higher level of affective support (the
‘identity’ question) than utilitarian support (the ‘benefit’ question). Con-
versely, the publics of Ireland, Greece, Portugal and Spain, whose national
economies benefit from EU cohesion policies and are highly dependent on
the single market, have a high level of utilitarian support (the ‘benefit’
question). And, in Greece, Portugal and Ireland, who benefit most as a per
cent of GDP from EU cohesion policies, more people see a benefit from EU
membership than are in favour of EU membership.

Finally, different national political traditions shape attitudes towards
European integration. Across the EU, citizens are generally uninformed
about the EU: in 1996, only 16 per cent felt that they were well-informed
about it and only 32 per cent were able to answer correctly to a series of
basic questions about the EU. This ‘information deficit’ ensures that
citizens tend to use the context of domestic politics to form opinions
about European integration. Nevertheless, Anderson (1998) found that
different domestic political factors matter in different nations. For exam-
ple, in Denmark the level of support for the EU is determined by the
popularity of the government rather than the party the person supports. In
contrast, in France, government popularity is irrelevant but the position of
the party the person supports is crucial. Furthermore, Martinotti and
Stefanizzi (1995) show that in some countries, support for the EU increases
as support for national political institutions increases (as in Britain and the
Netherlands), whereas in others, support for the EU increases as support
for national institutions decreases (as in Italy and Greece).

Also, the potential political benefits from European integration affect
nation-states differently. For instance, the human and physical devastation
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in the Second World War was higher amongst the founding member states
than those that joined later, so these nations had more to gain politically
from a potential peace dividend resulting from economic and political
integration in Europe (Gabel, 1998a). Similarly, if a nation-state does not
have a stable tradition of democratic capitalism, voters who are in favour
of this political end tend to be more in favour of European integration as a
means to promote this. In contrast, voters in states with stable democratic
histories have no such incentive to support European integration. These
factors consequently help explain the different levels of support for
integration in Italy, Spain, Portugal and Greece compared to Britain,
Denmark and Sweden, if economic benefits and length of membership
are taken as constant (ibid.).

Transnational economic interests: the class cleavage

The process of economic integration in Europe has differential effects on
economic interests across Europe (see for example Eichengreen and
Frieden, 1994). In Interests and Integration, Matthew Gabel (1998a)
presents a theoretical framework to understand how this works (cf.
Anderson and Reichert, 1996).

o First, the free movement of goods in the single market presents
opportunities for citizens employed in export-oriented manufacturing or
service industries in the private sector. The single market presents new
opportunities to entrepreneurs, business owners and company directors
to market their products elsewhere in the EU, and reap economies of
scale from higher turnover. But, trade liberalization leads to new
competition for sectors that are non-tradeable (such as the public
sector), cater to national markets (such as small businesses in the retail
sector), or compete with imported goods (such as local manufacturing).
Moreover, EU competition and state aid policies present new challenges
to jobs in industries that rely on government subsidies or protectionist
trade policies (cf. Frieden, 1991; Smith and Wanke, 1993).

o Second, the free movement of capital and a single currency creates new
investment opportunities for citizens with capital: in other words, with
high personal incomes. Capital liberalization also leads to cross-border
competition for investment, but whereas skilled workers attract
investment by offering higher skills, manual workers attract investment
by offering lower wages. Consequently, capital liberalization increases
the opportunity of low-wage manual workers to attract investment, but
threatens manual-workers in high-wage regions who might lose-out
from capital flight. Also, the convergence criteria for EMU force
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governments to restrict their public expenditure, consequently threaten-
ing welfare programmes that support low-income citizens and the
unemployed.

o Third, the free movement of services and persons creates more
competition for jobs in all sectors of the economy. But, citizens with
high ‘human capital’, such as a high level of education and employment
in professional or management positions, are likely to see this as a
chance to use these resources to improve their status. Low-skilled
manual workers, on the other hand, are likely to see this as more
competition for their jobs.

o Fourth, the Common Agricultural Policy (CAP) is the only clearly
distributive policy of the EU (see Chapter 9). The benefits of CAP
subsidies are concentrated on one specific economic group (farmers),
whereas the costs are spread amongst EU taxpayers and consumers.
Nevertheless, some farmers benefit from the CAP more than others:
generally, farmers with high incomes are likely to perceive that the CAP
helps them secure markets for their products and subsidize their
production, whereas farmers with low incomes are likely to perceive
that the CAP does not benefit them.

This theoretical framework goes some way towards explaining the
structure of socioeconomic attitudes towards European integration. Table
5.2 presents descriptive data on class support for the EU, using the same
data-set as was used for national support (Gabel uses pooled cross-
sectional time-series data from all the Eurobarometer polls between 1975
and 1992). First, the data shows that individuals in higher occupational
categories are much more favourable towards European integration than
those in lower categories. Professionals (such as doctors, lawyers and
accountants), with highly mobile skills in the single market, are the most
supportive of integration; and company owners and managing directors,
with new profit opportunities, are also highly favourable.

White collar employees (over 15 per cent of EU voters) are generally less
supportive, but more favourable than small business owners, who are
predominantly in non-tradeable sectors. Farmers, surprisingly, are rela-
tively sceptical, although this relative position hides a high variation
between farmers’ low levels of affective support for the EU (in response
to the ‘identity’ question) and higher levels of utilitarian support (in
response to the ‘benefit’ question). This suggests that although farmers
are not cosmopolitans, they recognize the economic benefits of the EU,
presumably as a result of the CAP.

Skilled workers {also over 15 per cent of EU voters) are much more
favourable towards European integration than manual workers. And, of



Table 5.2  Social class and European integration

14}

N Unification Membership Benefit Identity Average
(‘for’) (‘good thing’) (‘benefited’) (‘European’)
% rank % rank % rank % rank rank

Professionals 1798 81.6 1 68.7 1 59.7 1 22.9 1 1
Employers/directors 1880 74.7 4 62.2 3 54.1 =2 19.6 2 3
White collar employees 10205 75.5 3 60.4 4 51.8 4 16.9 4 4
Small business owners 2760 72.2 S 553 ) 49.4 S 16.3 ) b}
Farmers 2966 62.6 10 49.7 7 49.2 6 8.9 12 7
Skilled workers 10204 65.4 7 48.1 9 43.3 9 11.5 8 6
Manual workers 3008 60.0 11 43.1 11 40.7 10 11.0 =9 11
Students 6836 78.8 2 63.0 2 54.1 =2 18.8 3 2
Unemployed 4529 62.9 9 46.7 10 39.4 12 13.4 7 =

Retired 12791 63.7 8 48.8 8 39.7 11 10.8 11 =

Housepersons 8065 65.9 6 49.9 6 43.6 8 11.0 =9 10

Note: See the note to Table 5.1 for the wording of the questions.
Source: Eurobarometer no. 44.2bis, 1996.
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the social groups that are not active in the labour market, students are
highly supportive of integration and the unemployed are highly sceptical.
In addition to immediate opportunities for subsidized educational
exchange elsewhere in the EU, through such programmes as Erasmus
and Socrates, students are likely to enter the professions or senior
management positions, and hence show attitudes similar to these groups.
At the other end of the social spectrum, the unemployed show high
affective identification with Europe, but see low utilitarian benefits: they
may have lost their jobs as a result of competitive pressures in the single
market or government cut-backs to meet the convergence criteria for EMU.

To test the framework further, however, we need to discover whether
the varying level of economic resources, human capital and comparative
advantage alters the levels of support for the EU within these social groups.
A good indicator of these variables is the level of an individual’s income,
where a higher income suggests:

e for employers/directors, more capital to invest;

e for professionals and skilled workers, more marketable skills in the
single market;

e for white-collar employees, a greater likelihood of employment in the
private rather than the public sector;

e for farmers, greater benefits from CAP; but

e for manual workers, better wage protection, as a result of trade union
organization and collective bargaining or minimum wage and other
social legislation, and hence a comparative disadvantage in the
competition to attract cross-border investment.

As a result, we should expect that as incomes rise, support for the EU
should rise, for all social groups except manual workers.

Using the same data, Figure 5.4 shows the impact of income on support
for EU membership amongst the major social groups (these are linear
regression lines). As incomes rise, support for the EU amongst profes-
sionals, employers/directors, white-collar employees, and skilled workers
also rises. Farmers, in fact, show the fastest rate of increase. Moreover, this
trend is clearly reversed for manual workers, where higher incomes reflect
high levels of wage protection rather than skills, and are hence threatened
in the single market by the ability of firms to transfer production to less-
protected and lower-wage manual workforces.

Overall, therefore, transnational social class positions also shape atti-
tudes towards European integration. This suggests that there are incentives
for individuals from the same social class in different member states to
mobilize to promote their interests in the EU policy process, and con-
sciously compete with the structure of representation of ‘national’ interests
in the Council. For example, organizations representing the professions,
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Figure 5.4 Influence of class and income on support for EU
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Note: The figure shows the per cent of ‘benefit’ responses to the ‘Benefit’ question. See
note to Table 5.1 for the wording of the question.
Source: Eurobarometer 44.2bis, 1996. Idea from Gabel (1998a).

groups representing directors of large companies, and farmers lobbies all
have incentives to protect their gains already made by the single market
(see Chapter 7). However, the worker class is divided: whereas skilled
workers and low-wage manual workers benefit from economic integration,
high-wage manual workers are threatened by economic integration.

‘New’ transnational divisions: generation, education,
knowledge, region

Nevertheless, since the 1960s class has declined as an indicator of general
political attitudes in European politics. For example, ‘class voting’, where
working classes vote for socialist parties and middle classes vote for liberal,
Christian or conservative parties, has declined across Europe (Dalton,
1988; Franklin, 1992). Class identity has eroded as different production,
consumption and educational life-experiences have produced cross-cutting
socio-economic attitudes, interests and values (Dahrendorf, 1959; Bell,
1960; Giddens, 1973; Dunleavy, 1979). For example, Ronald Inglehart
(1977a) argued that a ‘Silent Revolution’ had taken place as a result of
economic prosperity and peace: class-based ‘materialist’ values of
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economic and political security were being replaced through generational-
change by ‘post-material’ values, such as environmentalism, women’s and
minorities’ rights, democratic participation and nuclear disarmament.
However, other types of transnational social divisions shape attitudes
towards European integration. For example, applying his theory of post-
materialism to the issue of European integration, Inglehart argued that:

we would expect post-materialists to have a significantly less
parochial and more cosmopolitan outlook than materialists . . . First,
the post-materialists are less pre-occupied with immediate concrete
needs than are materialists; other things being equal they should have
more psychic energy to invest in relatively remote abstractions such as
the European Community. Moreover . . . the relative priority accorded
to national security has fallen . . . [hence] one of the key symbols of
nationalism has lost much of its potency — especially among post-
materialists. (Inglehart, 1977b, p. 151)

Because younger age cohorts are more post-material, Inglehart proposed
that support for European integration should be higher in younger groups
(Inglehart, 1970b; 1977b; also Wessels, 1995a). Inglehart also developed
several other hypotheses about non-class-based attitudes towards Europe.
For example, he argued that individuals with greater ‘cognitive skills’ are
more able to understand the abstract process of European integration
(Inglehart, 1970a; Inglehart and Rabier, 1978; also Janssen, 1991), which
suggests that individuals with higher levels of education are more likely to
support European integration, and that individuals who are well-informed
about the EU are also more likely to be favourable. These arguments are
not self-evident, as one could argue the opposite: that more understanding
and information about the EU would lead to greater awareness of its
failings and limitations (such as the lack of democratic accountability, the
secrecy of decision-making, or the corruption in the EU budget).

Using the same mega-Eurobarometer data as before, Table 5.3 shows
how these propositions performed in 1996. First, all the variables are
strong indicators of support for integration: with younger/more educated/
better-informed respondents showing higher levels of affective (‘identity’)
and utilitarian (‘benefit’) support for the EU than respondents with the
opposite characteristics. Second, however, the amount of information a
person has about the EU appears to be a stronger indicator of support for
integration than either age or education. The variation between the level of
support of individuals who are well-informed compared to uninformed is
much greater than between groups with different education levels or
different ages.



Table 5.3 Otbher transnational social divisions and European integration

N Unification Membership Benefit Identity Average
(‘for’) (‘good thing’) (‘benefited’) (‘European’)
% rank % rank % rank % rank rank

Age

15-24 11109 73.8 1 57.8 1 50.5 1 15.6 1 1

25-39 19 136 69.9 2 54.1 2 47.9 2 14.4 3 2

40-54 15656 68.3 3 53.5 3 46.4 3 14.6 2 3

55+ 19238 64.2 4 49.2 4 41.1 4 11.0 4 4
Education (completed)

Still studying 6836 78.3 1 63.0 1 54.1 1 18.8 1 1

20+ 14531 75.9 2 62.8 2 54.9 2 17.8 3 2

16-19 24187 66.8 3 511 3 44.1 3 13.2 2 3

Upto 15 19585 61.7 4 44.2 4 38.9 4 9.8 4 4
Informed about EU

Very well 1881 81.8 1 69.7 1 73.2 1 29.3 1 1

Quite well 18554 78.1 2 58.7 2 65.6 2 18.5 2 2

Not very well 29194 68.9 3 43.7 3 511 3 12.2 3 3

Not at all well 13542 53.8 4 323 4 38.6 4 8.5 4 4

Note: See the note to Table 5.1 for the wording of the questions.

Source: Eurobarometer no. 44.2bis, 1996, except for the ‘Elite’ responses, which are taken from the “Top Decision-Makers Survey’, of February—

May 199.
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Inglehart (1977b) consequently concluded that his theory bodes well for
European integration. Through successive generational change, higher
levels of education in society, and growing awareness and understanding
of the EU, the levels of support for European integration should increase.
In other words, this theoretical framework was able to explain the growth
in support for integration until the early 1990s. However, this argument
cannot explain the collapse in support since 1992 (cf. Gabel, 1998b),
because generational change cuts across the effects of utilitarian interests,
such as class or national interest. And, as we discussed, utilitarian interests
became stronger determinants of support for integration in the 1990s,
perhaps because of the onset of recession and the concomitant decline in
post-material values.

Finally, an additional ‘new’ social division is the emergence of regional
identities and interests below the nation-state. It is often argued that
regional decentralization goes hand in hand with European integration: as
the nation-state is challenged from above, it unleashes pressures from
below (see for example Jones and Keating, 1995; Hooghe, 1996b). Also, the
effects of the single market, in terms of the relative competitiveness of
sectors of the economy, are felt more intensively at the regional level where
ancillary and subsidiary industries are concentrated, and the Commission
has played an active role in fostering regional mobilization through the
involvement of regions in the making and implementation of EU regional
policies (see Chapters 7 and 9). Consequently, one would expect citizens in
different regions of the EU to think differently about European integration,
independently of their national affiliation.

The mega-Eurobarometer study of 1996 was the first European-wide
survey with enough interviews in every region to allow regional-level
analysis of public attitudes towards the EU. Consequently, Table 5.4
shows the aggregate figures for the 15 most pro-European and the 15
most anti-European regions. The data illustrate that national levels of
support are also strong indicators of regional levels of support: for
example, there are several Italian and Irish regions in the top 15, and
several Swedish and Finnish regions in the bottom 15.

Nevertheless, there are some interesting variations within and between
nations. Within each member state, regions have different levels of income,
different centre—periphery relations, different economic and sectoral
structures, and receive different levels of funds from the EU budget (cf.
Whitten, Gabel and Palmer, 1998). A full-scale analysis of the relative
strengths of these factors is beyond the scope of this chapter, and has not
as yet been done using the 1996 mega-Eurobarometer data. Nevertheless,
from this cursory look at descriptive data there is evidence that these
factors undermine monolithic national interests. For example, although
Germany has a moderate level of support, three of the less economically



Table 5.4 Regions and support for European integration

N Unification Membership Benefit Identity Average
(‘for’) (‘good thing’)  (‘benefited’) (‘European’)
% rank % rank % rank % rank rank
Most pro-European regions
Connaught/Ulster (Ireland) 550 87.8 3 82.5 1 89.6 1 16.7 20 1
Molise/Abruzzi (Italy) 181 779 =22 69.1 13 46.4 33 27.6 10 2
Lazio (Italy) 547 85.0 N 74.5 8 53.2 25 35.6 2 3
Leinster (Ireland) 688 83.2 9 78.5 4 88.1 2 157 =25 4
Emilia Romagna (Italy) 428 92.7 1 73.4 10 498 =29 36.6 1 S
Bruxelles-Brussel (Belgium) 351 80.9 13 68.1 17 57.3 21 31.6 4 6
Luxembourg 1034 82.4 12 72.6 11 652 =13 25.1 12 7
(Luxembourg)
Noord (Netherlands) 378 799 =16 81.7 2 63.8 15 17.5 16 8
Campania (Italy) 610 84.7 6 69.3 12 54.4 23 28.4 9 9
Munster (Ireland) 863 752 =30 75.9 6 82.0 4 22.5 15 10
Lombardia (Italy) 971 88.5 2 69.0 14 45.6 35 31.3 5 11
Calabria/Puglia/Basilicata
(Italy) 720 84.5 7  68.5 16 521 26 265 11 12
Oost (Netherlands) 788 77.5 25 80.1 3 67.1 9 16.0 24 =13
Trento/Veneto/Fruili 729 86.3 4 664 =19 498 =29 29.5 8 =13
(Italy)
Piedmont/Liguria/D’Aosta
(Italy) 682 82.5 11 66.4 =19 50.3 28 349 3 15

(4}



Most anti-European regions
Brandenburg (Germany)
South West (UK)
Eteli-Suomi (Finland)
East Mid’s/East Anglia
(UK)

Oberésterreich (Austria)
Ostra Mellansverige
(Sweden)

Mecklenburg (Germany)
Sachsen (Germany)
Vistsverige (Sweden)
Smaland Med Oarna
(Sweden)

Itd-Suomi (Finland)
Pohjois-Suomi (Finland)
Vili-Suomi (Finland)
Norra Mellansverige
(Sweden)

Mellersta Noorland
(Sweden)

551
482
1210

674
515

534
429
1088
634

282
501
374
463
339

331

56.2
521
55.7

51.9
49.3

63.7
52.7
51.1
59.1

55.7
47.8
521
47.5

49.3

46.8

56
81
87
65

=75
90
83
91
89

92

39.8
36.2
41.4

34.2
30.1

324
37.4
38.9
32.3

31.2
34.5
32.6
33.3

23.6

18.1

71
80
67

82
89

85
75
73
86

87
81
84
83
92

93

34.9
31.9
33.0

30.8
31.1

19.9
32.4
30.7
191

20.9
30.9
29.7
29.2

13.0

8.8

67
76
70

82
79

90
74
83
91

89
81
84
85
92

93

6.3
11.4
34

11.4
12.2

4.7
4.2
6.2
5.4

5.3
4.2
1.6
2.6
2.9

3.0

78
=53
89

49
86
=87

79
83

=87
93
92
91

90

79
80
81

84
85
86
87

88
89
90
91
92

93

Note: See the note to Table 5.1 for the wording of the questions.

Source: Eurobarometer no. 44.2bis, 1996; GDP/head taken from Cole and Cole (1997), for 1992.
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developed new eastern Lander appear in the bottom 15; within the Swedish
and Finnish regions, the peripheries are more anti-European than the
centre; and within Britain the northern regions and Scotland and Wales,
who benefit from EU regional funds, are more favourable towards the EU.

Overall, therefore, the nation cleavage, the old class cleavage and new
social and value divisions produce a complex mix of responses to the
question of ‘Europe — right or wrong?’ The most pro-European individual
appears to be someone from Ireland, Italy or the Benelux who is a
professional or employer, has high income, is highly educated, is well-
informed about the EU, is relatively young, and lives in a region that
benefits from the single market. As the EU is politicized, through growing
realization of ‘winners’ and ‘losers’ as a result of EU policies, a pro- and
anti-European cleavage becomes manifest in EU politics. This cleavage
produces transnational/socioeconomic alliances on either side of the

debate.

What the EU should do: ‘Europe - right or left?’

If the issue of more or less European integration is about how far and how
fast the EU political system should be built, this issue does not capture
conflicts of interest and ideology over what the EU should do once it is set
up. These questions are associated with a more traditional dimension of
politics, relating to how far public institutions should constrain individual
social, political and economic choices for a greater public good. At the
domestic level in Europe these issues are collapsed into a single dimension
of politics, the ubiquitous left—right, and consequently, as these questions
are tackled at the European level, actors take up positions on these issues
in the basis of their location on the left—right spectrum.

The demise of the left—right as the main dimension of politics has been
reported since the 1950s (see for example Bell, 1960; Giddens, 1994).
However, ‘left’ and ‘right’ remain the dominant categories for political
differentiation, voter orientation and party competition throughout Eur-
ope (Bartolini and Mair, 1990; Franklin, Mackie and Valen, 1992; Laver
and Budge, 1992; Huber and Inglehart, 1995). On a cognitive level, left-
right enables individuals to differentiate themselves from each other in
both a categorical (dichotomous) and a relative (continuous) sense. As a
result, left and right are flexible concepts which have adapted over time as
new issues are put on the political agenda. For example, in the early
eighteenth century, left and right represented differences over the degree of
individual political and social freedom from state power: with the left
supporting ‘liberty’ and the right supporting state ‘authority’. But, follow-
ing the onset of industrial society, left and right came to represent
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differences of the degree of individual economic freedom from state power:
with the left supporting state ‘intervention’ and the right supporting the
‘free market’.

In the 1990s, following the social changes since the 1960s, both these
aspects of the left—right are salient: liberty—authority issues, such as
environmentalism and the demand for greater democratic accountability;
and intervention — free market, such as welfare policies, unemployment
and inflation (cf. Lijphart, 1981; Flanagan, 1987). As a result, the
contemporary left and right are summary positions in a two-dimensional
political space (Laver and Hunt, 1992). Left denotes equality: ‘intervention’
to promote equitable outcomes in the market, but ‘liberty’ to promote
social and political equality before the law. Right, on the other hand,
denotes inequality: allowing the inequalities inherent in the ‘free market’
and the privileges protected by ‘authority’ and tradition (Bobbio, 1995).
This does not preclude intermediate positions: intervention/authority (the
traditional stance of Christian Democrats), and laissez-faire/liberty (such
as liberals). However, it does explain why these positions are less common
in the 1990s than the oft-observed ‘left-libertarianism’ (such as greens and
social democrats) and ‘right-authoritarianism’ (such as conservatives and
contemporary Christian Democrats) (cf. Finer, 1987; Dunleavy and
O’Leary, 1987; Kitschelt, 1994, 1995).

In EU politics, therefore, we should expect individuals on the left to
favour the EU tackling:

® economic ‘intervention’ issues, such as an EU social policy, an EU tax
system, an EU unemployment policy, EU aid for poorer regions, and EU
aid for the Third World; and

® sociopolitical “liberty’ issues, such as an EU environmental policy, more
democratic accountability, citizenship rights, human rights, consumer
rights, and sexual equality.

Conversely, we should expect individuals on the right to favour the EU
tackling:

® economic ‘free market’ issues, such as the single market and a single
currency; and

o sociopolitical ‘authority’ issues, such as fighting drug trafficking, and
tackling organised crime, and an EU immigration policy.

Using the mega-Eurobarometer data, Table 5.5 shows what European
citizens at different locations on the left-right axis think should be on the
EU agenda. The descriptive data illustrate that citizens on both left and
right think that environmental policy and international organized crime
should be the top priority of the EU. This accords with the logic of
‘subsidiarity’: that issues should only be tackled at the European level that



Table 5.5 Left—right location and EU policy preferences

Self-placement = Far-left Centre-left Centre Centre-right Far-right
N= 4566 13212 22766 10389 3071
Y% rank % rank % rank % rank % rank

9¢1

To make progress, the EU needs . . .

A European environmental policy 77.7 1 831 1 80.1 1 80.8 1 730 1
A common agricultural policy 61.7 3 657 3 647 2 653 3 540 4
A single market 60.5 4 652 4 646 3 68.0 2 640 2
A European social policy 66.6 2 672 2 625 4 588 4 591 3
One foreign policy 54.6 6 573 5 582 5 549 5 477 7
One European currency 55.3 5 519 7 531 6 545 6 46.6 8
An elected European government 53.2 7 525 6 50.1 7  48.6 8 50.6 5
A European citizenship 50.5 8§ 481 9 491 8 487 7 396 9
One tax system 49.8 9 483 8 47.2 9 463 9 49.0 6
Key priority of the EU?
Fighting organized crime 85.9 2 876 1 899 1 904 1 877 2
Fighting drug trafficking 84.2 4 858 3 893 2 896 2 879 1
Programmes to fight unemployment 86.0 1 86.6 2 851 3 8l6 3 811 3
Promoting human rights 85.3 3 853 4 826 4 813 4 776 4
Dealing with immigration 73.2 8 726 5 735 5 743 5 739 5
Protecting consumers 74.2 7 701 9 712 6 69.2 6 72.9 6
Equality between men and women 751 6 724 =6 69.8 7 637 8 654 8
Supporting poorer regions 72.7 9 724 =6 68.6 8 65.2 7  65.5 7
Equality for minorities 75.4 5 713 8 668 9 609 9 634 9
Aid to the Third World 66.9 10  63.0 10  58.0 10 512 10  56.5 10




Public Opinion and Political Cleavages 157

Note to Table 5.5:

First Question: ‘Do you think that, to make further progress in building Europe, it is
necessary or not to have . . . ?” Response: ‘yes, necessary’; ‘no, not necessary’; ‘don’t
know’ (table shows per cent of ‘yes, necesssary’ responses).

Second Question: ‘Some people expect the EU to become (even) more active than now
in certain areas. For each of the following, please tell me if you consider it a key priority
or not’. Response: ‘key priority’, ‘not key-priority’, ‘don’t know’ (table shows per cent
of ‘key priority’ responses).

Left—right: ‘In political matters people talk of “the left”” and ““the right”. How would
you place vour views on this scale?” (Show Card: 1=Left, 2, 3, 4, 5,6, 7, 8, 9, 10
=Right). The responses were then recoded as follows: 1, 2=Left, 3, 4 = Centre-left,
5, 6 =Centre, 7, 8 = Centre-right, 9, 10 = Right.

Source: Eurobarometer no. 44.2bis, 1996.

cannot be tackled by national governments, since environmental destruc-
tion and international organized crime are immune to national borders (cf.
Sinnott, 1995).

But, on the question of the relative importance of issues on the EU
agenda, the left and right disagree. The variation in the rank ordering of
the importance of issues by the left and right is as expected. EU social
policy, an elected European government, a single tax system, programmes
to fight unemployment, equality between men and women, and between
minorities, and support for poorer regions are higher priorities for the
centre-left than the centre-right. Conversely, a single market, a single
currency, EU citizenship, fighting drug trafficking, and consumer protec-
tion are higher priorities for the centre-right than the centre-left. Never-
theless, in addition to the environment and organized crime, the centre-left
and centre-right place equal priority on the common agricultural policy,
common foreign policy, dealing with immigration, and aid to the Third
World (bottom of both lists).

Furthermore, the variation on individual issues is broadly as expected.
For example, the centre-left is more in favour than the centre-right of EU
environmental policy, EU social policy, an elected EU government, a single
tax system, programmes to fight unemployment, human rights, consumer
protection, equality for men and women, support for poorer regions,
equality for minorities, and aid to the Third World. Conversely, the centre-
right is more in favour than the centre-left of the single market, a single
currency, fighting organized crime, fighting drug trafficking, and dealing
with immigration.

In addition, there is a clear pattern of variation between centre-left and
far-left, and between the centre-right and far-right. On the citizenship
question, for example, the far-left is more favourable than either the
centre-left or centre-right. This issue is one of several issues on which the
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far-left is more favourable than the centre-left — the others include a single
currency, an elected European government, and a single tax system.
However, this portfolio of issues represents a coherent position: of a
European state, with the institutional, fiscal and legal means to undertake
European-wide redistribution. At the other end of the spectrum, the far-
right prefers several issues to the centre-right — such as an EU social policy,
an elected European government, and a single tax system — which imply
support for a state-like system with genuine redistributive powers. These
positions consequently accord with the expectation that both far-left and
far-right support more radical social and economic transformation than
the centre-left and centre-right, and hence advocate equipping the EU with
the institutional and policy tools to achieve this.

In sum, independent of pro- and anti-European positions, EU citizens
are divided over what the EU should do. As we showed in the previous
section, social groups with shared interests might lobby for an EU
competence in a particular area: for example, highly paid white-collar
employees and highly skilled workers are likely to ally with employers/
directors and professionals to promote economic integration. But, once
this has occurred, this pro-European alliance will divide into left and right
positions: with the left supporting social and environmental regulation of
the single market, and the right supporting deregulatory policies (cf.
Rhodes and van Apeldoorn, 1997; Hooghe and Marks, 1998; Hix, 1999)
(see Chapter 8).

The ‘electoral connection’: strategic dilemmas for
Euro-elites

Put together, these two dimensions — pro-/anti-Europe and left—right —
produce a strategic environment within which Europe’s political elites
must compete for electoral support. One problem, however, is that
Europe’s elites are more pro-European than their citizens (cf. Slater, 1982).
In February/May 1996, the Commission undertook the first survey of elite
attitudes towards integration — the so-called ‘Top Decision-Makers
Survey’. In every member state, the survey interviewed between 200 and
500 senior elected politicians, senior civil servants, business and trade
union leaders, leading media owners and editors, influential academics,
and leading cultural and religious figures. Some of the results of this survey
are presented in Table 5.6, in comparison with the mass attitudes revealed
in the general Eurobarometer survey of October/November 1996.

The data illustrates three things. First, in all member states the elite is
more in favour of European integration than the mass public. For example,
94 per cent of all elites see EU membership as a good thing, compared with



Public Opinion and Political Cleavages 159

Table 5.6 Comparison of elite and mass support for European integration

Membership Benefit EMU Average

(‘good thing’) (‘benefited’) (‘in favour’) Elite — Mass

Elite Mass Elite Mass Elite Mass  difference

(%) (%) (%) (%) (%) (%) (%)
Germany 98 39 98 33 90 39 58
Belgium 96 45 95 40 98 55 50
Austria 86 31 73 34 78 35 46
Sweden 84 27 63 18 65 32 45
France 93 46 91 44 90 56 43
Finland 88 39 70 37 69 29 43
United
Kingdom 86 36 84 34 60 31 43
Spain 97 51 83 37 95 65 41
Denmark 84 44 91 55 76 33 40
Greece 92 57 92 66 92 63 30
Ttaly 97 68 91 51 88 73 28
Luxembourg 93 73 97 64 93 66 27
Portugal 91 54 94 69 77 57 27
Netherlands 96 74 97 69 91 69 24
Ireland 95 76 98 86 89 64 19
EU15 94 48 90 42 85 51 43
Range 14 49 35 68 38 44 —
Standard
deviation 4.8 154 9.9 17.9 114 15.5 —

Note: See the note to Table 5.1 for the wording of the “Membership’ and ‘Benefit’
questions. The ‘EMU’ question read as follows: ‘Are you for or against the European
Union having one European currency in all Member States, including [your country]?
That is, replacing the [name of national currency] by the European currency, that is the
Euro? Response: ‘very much for’, ‘somewhat for’, ‘somewhat against’, ‘very much
against’ (table shows per cent of ‘very much for’ plus ‘somewhat for’ responses).
Source: Eurobarometer no. 44.2bis, 1996.

only 48 per cent of the general public. Second, despite this there is
considerable variation in the elite—-mass gap in different member states.
For example, the elite—mass gap is much larger in Germany, Belgium,
Austria and Sweden than in Ireland, the Netherlands, Portugal, Luxem-
bourg and Italy. Third, there is a higher level of cohesion amongst elites
from different nations than amongst the mass publics — as indicated by the
lower ranges and standard deviations for the elite scores. For example, in
every member state, a majority of every national elite supports the single
currency.
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This might suggest that European integration is conducted by a ‘cartel of
elites’, which has emerged to overcome and control the deep divisions
between the national mass public (Dahrendorf, 1959). However, elites
cannot simply do as they please, in the face of public opposition: political
elites, for example, must compete in national and European elections. If a
party competes in these elections on a strongly pro-European platform and
the median voter in their country is anti-European, they are likely to lose the
election. This ‘electoral connection’ consequently presents a powerful
incentive for political elites to behave ‘as if’ they share the opinions of the
general public, even when in reality they are more pro-European. Testing
this argument, Carrubba (1998) and Wessels (1995) find that party manifesto
promises about Europe are very close to the attitudes of their supporters.

Consequently, despite an elite—mass gap, political leaders are forced to
compete in the new strategic environment. Figure 5.5 shows the approx-
imate location of the electorate in the EU issue space, where the ‘X’s mark
the mean positions of the occupational groups in response to two
questions: (1) where they place themselves on the left—right; and
(2) whether they think their country benefits from EU membership. The
positions of the occupational groups illustrate that the EU political market
is fragmented: intra-class alliances such as manual workers and skilled
workers, white-collar workers and professionals, or employers and small
business owners, may hold together on left—right issues (such as the level of
social regulation of the single market), but if the pro-/anti-Europe
dimension is salient these alliances are likely to break down.

This, consequently, presents problems for political parties. For example,
as the traditional constituency (manual workers) of social democratic parties
has declined, these parties have built alliances with groups that are close on
the left—right dimension (such as white-collar employees, students and the
liberal professions) (Kitschelt, 1994). However, because of the differing
attitudes of these groups towards European integration, this cross-class
alliance cannot hold together on the pro-/anti-Europe dimension. On the
other side, conservative parties and Christian Democrats have traditionally
attracted the support of farmers, employers, professionals, and small
businessmen — who are logically adjacent on the left-right dimension —
but these interests are far apart on the question of more or less Europe.

As a result, parties are forced to pursue one of two strategies to ensure
that there is no party competition on this dimension of EU politics (Hix,
1999):

1. Parties can refuse to differentiate themselves from each other on this
dimension, by taking up identical (usually moderately pro-Europe)
positions.
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Figure 5.5 Location of classes in the two-dimensional EU political space

PRO-EUROPE

Professionals'

White
% Collar
Employees

LEFT X RIGHT
mall Busines:
Owners
X
Farmers

ANTI-EUROPE

5% of
EU voters

Note: The Xs represent the mean responses of each occupational group to the ‘Benefit’
and ‘Left-Right’ questions (see the note to Tables 5.1 and 5.5 respectively for the
wording of these questions). The origin represents a result of 1.40 (where ‘benefit’
scores ‘1’ and ‘not benefit’ scores ‘2°) on the benefit question and 3.0 (‘Centre’) on the
left—right question. The scales of the axes are proportional, such that the average
standard deviation from the mean on both questions (for all occupational groups) is the
same cartesian distance on each dimension in the figure. The ovals represent the range
of preferences of approximately 15 per cent of each occupational group, as a
proportion of the standard deviation of each question. The size of the ovals is
consequently proportional to the size of each occupation group as a proportion of the
total EU population.

Source: Calculated from data in Eurobarometer, 44.2bis, 1996.
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2. Parties can play down the differences between them on this dimension,
by refusing to address the question of European integration in domestic
electoral contests.

Either strategy reduces the saliency of the pro-/anti-Europe cleavage.

Figure 5.6 in fact shows how electorates see the relationship between the
left-right and pro-/anti-European dimensions in each member state, and
suggests that three different patterns of political competition in the EU
issue space have emerged. First, in Ireland, Portugal, France, Belgium and
Germany, the centre-left and centre-right are pro-European, whereas the
far-left and far-right are anti-European. In these systems, parties on the
moderate left and right can pursue the first strategy to minimize interparty
competition: of convergence on the question of Europe, and allowing
extremist movements to advocate anti-European positions. This has been
the case particularly in France and Germany.

Second, in Greece, Luxembourg, Sweden, Denmark and Finland, the
right is more pro-European than the left. In Scandinavia, for example,
European integration is seen as a threat to national welfare states. Third,
in Italy, Spain, the Netherlands, Germany, the United Kingdom and
Austria, the left is more pro-European than the right. For example, in
Italy, Spain and the United Kingdom, European integration is seen as a
progressive democratizing force and in Austria and the Netherlands as a
liberal-cosmopolitan project.

In both the second and third models, the question of Europe has the
potential of becoming a cleavage in the domestic party system. In these
systems, party leaders face a dilemma: pressure for interparty competition
on the question of Europe, but the difficulty of building a cross-class
alliance that could sustain a coherent pro- or anti-European stance. In this
situation, the likely outcome is the second strategy: attempts to play down
the significance of Europe in domestic party competition. The result,
however, is likely to be internal party fragmentation, between party leaders
and rank-and-file members. This has happened in the United Kingdom,
Denmark, Austria, Sweden, Finland and Greece.

Overall, political elites from different nations share similar pro-Eur-
opean attitudes, but the ability to build a cross-party pro-European
alliance at the electoral level is increasingly difficult in the face of an
electorate that is fragmented on the old left—right divide. Similarly, the
establishment of transnational centre-left or centre-right alliances either
for or against Europe is equally difficult, as natural class allies have
different interests and attitudes towards European integration. In other
words, the emergence of elite competition in the EU political space is
unlikely without a fragmentation of the existing structure of partisan
competition, which was ‘frozen’ to the left-right dimension of conflict by
the establishment of electoral democracy prior to the process of European
integration (Lipset and Rokkan, 1967).
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Figure 5.6 Three models of political competition in the EU issue space

A. Centre Pro-Europe/Extremes Anti-Europe

Pro-EU
Ireland
Portugal
France
Belgium
Germany

Anti-EU

Left Right
B. Right Pro-Europe/Left Anti-Europe
Pro-EU Greece

Luxembourg
Sweden

Denmark
Finland

Anti-EU

Left Right

C. Left Pro-Europe/Right Anti-Europe
Pro-EU

Italy
Spain
~
Netherlands

United Kingdom
Austria

Anti-EU

Left Right

Note: The graphs are quadratic regression models, where responses to the left—right
placement question is the independent variable and responses the ‘benefit’ question is
the dependent variable.

Source: Calculated from data in Eurobarometer, no. 44.2bis, 1996.
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Conclusion: a politicized plural society

Social homogeneity and political consensus are regarded as prerequisites
for, or factors strongly conducive to, stable democracy . . . but it is not
impossible to achieve and maintain stable democratic government in a
plural society. In a consociational democracy, the centrifugal tendencies
inherent in a plural society are counteracted by the co-operative
attitudes and behaviour of the leaders of the different segments of the
population. (Lijphart, 1977, p. 1).

The EU is a ‘plural society’ divided between the nation-states of Europe.
Until the 1990s, however, the EU was a stable system of governance. This
was essentially because of a pattern of elite behaviour prescribed in
Lijphart’s theory: where national elites had shared interests in promoting
European integration yet preventing the erosion of national interests that
provided their own legitimacy (cf. Taylor, 1991; Chryssochoou, 1994). The
result was the so-called ‘permissive consensus’, whereby Europe’s publics
were content to delegate responsibility to their leaders to tackle the
European integration project.

However, the permissive consensus has collapsed, and the result is a
more complex pattern of social and political interaction. At the societal
level, European integration no longer commands widespread support and,
new transnational socioeconomic and value-based divisions are shaping
people’s attitudes towards the EU. In different nation-states, members of
the same social class share the same interests in the single market, and
consequently share the same attitudes towards the EU. Similarly, in
different nation-states individuals from the same generation or educational
group share similar political values that also produce similar attitudes
towards European integration.

But, EU politics is not simply about how far and how fast the process of
integration should proceed. For example, should the EU promote the free
market or protect the welfare state? Should the EU promote civil rights and
freedoms or protect European social and cultural traditions? On these
questions, the attitudes of EU citizens are determined less by national
affiliation than by their positions on the traditional left-right dimension of
politics.

Consequently, in this post-consensus environment, Europe’s elites are
faced with a dilemma. They can continue the pattern of consensus politics,
but this strategy risks provoking public opposition to the EU. Alterna-
tively, elites could abandon consensus politics and compete on the question
of European integration between nations: with different national elites
taking up different pro- and anti-European positions. However, this would
inevitable result in the breakdown of the EU system. Or, elites could
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compete on issues on the EU agenda in the same way they do in the
domestic arena: with left and right parties advocating different EU policy
agendas. However, this would provoke a breakdown of existing class-
party alliances, as different groups within both the working class and the
middle classes have different interests in the single market.

In short, the structure of public opinion relating to the EU presents a
new strategic environment for Europe’s leaders. In the short term, elites
will be forced to react to these constraints by changing their own patterns
of competition and coalition formation both at the domestic and European
levels. Nevertheless, in the longer term, political leaders could seek to
change these constraints by shaping the formation of public opinion to
alleviate their own strategic dilemmas.



Chapter 6

Parties, Elections and
EU Democracy

Theory of elections: choosing parties, leaders and policies
The European Union party system

Party organization at the European level

European Parliament elections: second-order national contests
Alternative mechanisms: direct democracy and presidentialism
Conclusion: towards representational government?

This chapter looks at how the two central processes of representative
democracy operate in the EU: party competition and elections. At the
domestic level in Europe, parties and elections operate hand-in-hand in the
‘competitive party government’ model. There is an emerging ‘party system’
at the European level: European-wide elections are held every five years,
and party organizations exist in the EP (the party groups) and between the
national party leaders (the transnational party federations). But, compe-
titive party democracy at the European level remains some way off.

Theory of elections: choosing parties, leaders and policies

Elections are the central mechanism of representative democracy, and
operate in two interlinked ways (King, 1981). On the one hand, elections
allow voters to choose between rival agendas for public policy. These are
presented by political parties or leaders, and the winning ‘team’
implements their agenda by taking control of the levers of public policy.
On the other hand, elections allow voters to choose between rival office-
holders: voters choose between rival candidates for public office, as much
on their personality as on their policy platform or party affiliation, and the
winning candidate becomes the head of the executive branch of
government. Either way, elections allow voters to ‘throw the scoundrels
out’ if they flaunt their electoral promises, prove incompetent, or less
popular than a rival group of elites. In other words, the essence of
democracy is choice, which requires competition between rival agendas
and/or candidates (Schumpeter, 1943).

In most democratic systems, these two processes are combined in a
single model of ‘competitive party government’ (ibid., Weber, 1946 [1919];
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Schattschneider, 1942). In this model, the leader of the party that wins the
election becomes the head of the executive (that is, the prime minister), and
the party acts cohesively in the legislative arena to implement the policy
agenda presented in the electoral ‘manifesto’. In the competitive-party-
government model, therefore, voters exercise an indirect choice about
office-holders and the policy agenda, via the vehicle of the cohesive party
organization. As a result, the party leader or the policy agenda can be
changed by the winning party without necessarily requiring the consent of
the voters in another election.

Although this is the predominant model in western democracies,
alternative models allow voters to exercise a direct choice over office-
holders and/or the policy agenda. First, in a presidential model voters
directly elect the head of the executive. Parties will tend to propose a single
candidate. However, the election campaign is invariably about the policies
and personality of the individual candidates, rather than the overall policy
platform and leadership team of the political parties. Moreover, the winner
of the presidential election is directly accountable to the voters, over the
head of his/her political party.

Second, through referendums voters can exercise a direct choice over the
policy agenda. Again, parties will tend to advocate one or other side in a
referendum, and the (un)popularity of the parties on each side of the
debate (particularly those in government) will have a significant impact on
the way citizens vote in a referendum. Nevertheless, if a referendum
outcome is binding, the result is a direct impact on public policy, in that
parties will not be able to amend the choice of the voters in subsequent
legislative action. Consequently, the basic difference to the competitive-
party-government model holds for both presidential elections and refer-
endums: where cohesive political parties are not required, or do not
interfere, in the translation of voters’ choices into executive or legislative
action.

So, which model for the EU? Following the logic of the competitive-
party-government model, most commentators on the EU democratic deficit
argued, first, that the EP should be directly elected and, second, it should
be given greater powers in the EU legislative process and in the selection of
the EU executive (that is, the Commission). As a result, direct elections to
the EP were introduced in 1979 and have been held at five-year intervals
ever since, and in a series of institutional reforms the EP has been given a
greater power in the EU legislative process vis-a-vis the Council and in the
selection of the president of the Commission. At face value, then, the
democratic deficit has been closed. However, a genuine system of
competitive party democracy will not come about simply because the right
rules are in place; the model also requires that actors behave in a certain
way within these rules. In other words:
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e political parties should compete in EP elections over issues on the EU
policy agenda and/or for EU political office;

e voters should make a choice in EP elections on the basis of these rival
policy platforms or candidates; and

o the winning electoral choices should be translated into legislative and
executive action at the European level via cohesive political parties.

If this pattern of behaviour does not exist, the democratic deficit will
still exist. Nevertheless, further institutional mechanisms may be able to
facilitate genuine competitive party democracy in the EU, or alternative
(direct) forms of democracy may be introduced such as European-wide
referendums or an election of the Commission president.

The European Union party system

Political parties are the main aggregate political organizations in European
politics. This may not seem immediately obvious when observing the EU.
However, on closer inspection, party organizations, affiliations, align-
ments, ideologies and interests take centrestage. All politicians in Europe
are party politicians, including those in the Council, the Commission and
the EP. As the main organs in election campaigns, parties are the key actors
in domestic elections and in EP elections, and as the main organs
connecting governments to parliaments and parliaments to voters, parties
are central to the relations between the EU institutions and between the
national and EU levels. To understand how EU politics work, therefore,
we must also understand how parties work.

Parties as organizations pursue two types of political goals. On the one
hand they pursue political office (Downs, 1957), and in the EU the key
political office is national government. Despite the growing role of the EU
in many areas of public policy, national governmental office still gives
party leaders control of the key levers of public policy: especially in the
large areas of public expenditure such as education, health and housing.
Moreover, national governmental office also gives party leaders a central
role in EU-level decision-making in the Council. On the other hand, parties
pursue policy: the outputs of the political process (Strom, 1990). In the EU
system, these policies are promised in election manifestos and party
programmes and secured through outputs from the national and EU
decision-making processes.

The operation of democracy in the EU consequently depends on how
parties secure these goals. On the one hand this is determined by the rules
of the game, such as whether the EP has significant power in the EU
legislative process. However, it also depends on the shape of the ‘strategic
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environment’ in which parties operate: the number of issue dimensions in
the EU party system, the levels of electoral support for the different
political parties, and the locations of the different political parties on
these issue dimensions.

In terms of the dimensionality of the EU party system, we can build on
the findings of the previous chapter. As discussed, divisions (cleavages) in
society produce issue dimensions, around which political elites can
mobilize. At the domestic level in Europe, most social divisions are
summarized in the single ubiquitous left—right dimension. At the European
level, until recently, the dominant dimension of political competition has
been between actors favouring further integration and those that favour
the status quo or less integration: an integration—sovereignty cleavage (see
for example Garrett 1992). Nevertheless, as EU policy-making starts to
encroach into traditional areas of domestic political competition, the left—
right dimension can be expected to emerge at the European level.

Within this two-dimensional space, the position of the party families are
as shown in Figure 6.1: where the ‘X’s represent the mean position of the
party families and the ovals illustrate the range of the locations of the
individual parties in each party family along the two dimensions (Hix and
Lord 1997, pp. 49-53). The figure illustrates several key features of the EU
party system. First, the shape of the ellipses, and the different degrees of
overlap on the two dimensions, reveals that most party families are more
coherent on the left-right dimension than on the pro-/anti-Europe dimen-
sion. This is because the core party families — Socialists, Christian
Democrats, Liberals and Conservatives — differentiate themselves from
each other on the left—right dimension of politics in the domestic arena,
and not on the question of European integration. In contrast, the
Regionalists and Anti-Europeans, who define themselves, respectively,
‘against’ and ‘for’ the existing structure of the nation-state in Europe,
occupy a more coherent space on the European-integration-issue dimen-
sion, but not on the left-right dimension.

Second, these party locations suggest that the core EU party families
prefer to compete on left—right rather than integration—sovereignty issues.
When questions relating to more or less European integration emerge, it is
difficult for party families to remain internally cohesive, as divisions will
emerge within each party family (between parties from different member
states) rather than between each party family. As a result, parties would
rather couch the issue of ‘Europe’ in left-right terms, which explains why
the mean positions of the main party families are close together on the
pro-/anti-Europe dimension in the figure, and far apart on the left-right
dimension. In the 1990s, the main party families refuse to compete on the
question of European integration, all preferring to advocate moderately
pro-integration positions. This is a very different structure to party
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Figure 6.1 Positions of the party families in the EU party system
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Source: Hix and Lord (1997, p. 50).

competition in the 1970s and early 1980s, when most Socialist parties were
sceptical of European integration. To avoid internal divisions on the
question of Europe within the Socialist family, and between elites and
party members within many parties, the only strategy was to advocate the
same position as the main families on the right of the party system (cf. Hix
1998b).

In addition, the locations of the families in the policy space, and the
overlaps between them, suggest that there are several different combina-
tions of likely alliances in the EU party system. The clearest natural allies
are the Christian Democrats and Liberals, both of whom are moderately
centre-right and pro-European. The Socialists, in contrast, are faced with a
choice: a potential alliance with these two parties on a common pro-
European platform, which could also include the Regionalists, or an
alliance with the Greens and Radical Left in a common left-wing bloc.
However, this later alliance would be divided on the question of more or
less European integration. Similarly, an opposing centre-right coalition
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including the Conservatives would be divided on European questions. By
virtue of their isolation in the EU party system, the Extreme Right and
Anti-Europeans are ‘un-coalitionable’.

As a result, there are two main types of coalition politics in the EU party
system. First, there is a large centrist ‘pro-European bloc’, of Socialists,
Regionalists, Liberals and Christian Democrats. An opposing ‘anti-Eur-
opean bloc’, based on the Greens, Radical Left, Conservatives, Extreme
Right and Anti-Europeans, would be almost impossible to construct and
maintain because there are large differences between these party families
on left-right issues. Second, there is a ‘left bloc’, led by the Socialists,
which is opposed by a ‘centre-right bloc’, of the Liberals, Christian
Democrats and Conservatives. However, this second type of coalition
politics can only exist if left—right issues predominate over questions of
more or less European integration as both the left bloc and centre-right
bloc are internally divided on European integration issues. Consequently,
the ability of coalitions to be constructed in a European electoral contest
and held together through common action in the European institutions
depends on the nature of the issues confronting the EU. For example, if the
EU is preoccupied with institutional questions, as in an Intergovernmental
Conference, competition between left and centre-right blocs would be hard
to maintain. Conversely, on issues like the level of social and environ-
mental protection in the single market or how to combat EU unemploy-
ment, a single pro-European alliance is likely to dissolve into the left and
centre-right camps.

Finally, in terms of the electoral strengths of the various parties and
political blocs, as Table 6.1 shows, in national and European elections
between 1990 and 1994 the left and centre-right were evenly balanced, with
around 40 per cent of the votes across the EU. However, whereas the
Socialists are the largest party in the left bloc in every member state, no
single party family predominates on the right in EU politics: with the
Christian Democrats, Liberals and Conservatives evenly balanced, and
with different party families large in some member states and small or even
non-existent in others. The figures also suggest that a potential Socialist—
Liberal, centre-left coalition would have the same numerical strength as a
left-bloc. However, in EU politics, given the location and overlap between
the Liberals and Christian Democrats, the Socialists may as well construct
a broader pro-European alliance, and because of the balance between left,
centre-left and centre-right, this broad pro-European alliance is the only
one with any real chance of gaining majority support amongst the
European voters: with about 60 per cent of the vote between 1990 and 1994.

We can draw several conclusions from this analysis. First, politics in the
EU is dominated by political parties, who seek political office at the
national level and policy outputs from national and EU decision-making.
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Table 6.1 Electoral strengths of the party families and political blocs

| PRO-EUROPE
LEFT, CENTRE-RIGHT
Rad. Green: Soc. |Reg. | Lib. C.Dem :Con. Extr. Anti-
Left | | Right Euro.
Austria 02 46 |314 30 398 16.7
Belgium 108 1240 | 60170 244 1 93
Denmark 90 04 '266| 55(264 17 '169| 47 222
Finland 101 68 |221| 03[308 3.1 | 193
France 79 66 | 17.4 80 5.0 280 107 62
Germany 3.8 7.9 1332 7.1 403 | 3.4
Greece 121 05 : 41.0 2.8 | 42.5 0.7
Ireland 32 47 152 427 244
Italy 60 3.1 1268 | 84| 46 188 1192 104
Luxembourg | 2.6 9.8 ' 24.8 188 315 ! 0.3
Netherlands | 12 4.9 | 235 325 265 11 72
Portugal 90 1.0 | 320 422 85 | 0.4
Spain 116 0.8 1349 |11.1| 1.0 137.7] 0.1
Sweden 45 33 1376 |17.6| 7.1 1219 67
UKingdom | 0.1 24 393 | 6.4|17.1 | 344 0.1
|
Average 52 46 1301 | 38[11.0 159 189 50 16
39.9% 45.8%,
[ 60.8% !

Note: The percentages refer to the average strengths of the party families in national
and European elections between 1990 and 1994. For Denmark, however, the figure for
the anti-European movement is for the European elections of 1989 and 1994. The
numbers in bold are the strongest parties in the centre-right and left blocs in each

member state.
Source: Hix and Lord (1997: 52)

Second, the policies pursued by parties in the EU arena are derived from
the positions of the historical party families, but these families are defined
on left—right issues and are internally divided on questions of European
integration. Third, left and centre-right blocs could be constructed in the
European arena, but this structure of competition requires a predominance
of left—right issues on the EU agenda, and neither of these blocs are likely
to be able to construct majority support. Overall, political parties may
wish to influence policy outcomes from the EU institutions, but the
strategic environment of EU politics makes it very difficult to construct
coherent, cohesive and majority-winning coalitions in pursuit of this goal.
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Party organization at the European level

We can test these arguments by looking at how parties behave at the
European level: within and between the EU institutions. There are two
different party organizational structures at this level. First, the party
groups in the EP were first formed between national parties from the same
party families in the old Assembly of the European Coal and Steel
Community in 1953 — the precursor of the modern EP (Oudenhave, 1965).
In the more than 40-year period since this development, the EP party
groups have evolved into highly developed organizations with their own
budgets, leadership structures, administrative support stuff, rules of
procedure, offices, committees and working groups. The party groups
seek to structure the working agenda of the Parliament, organize the
behaviour of their MEPs, and secure the placement of their MEPs into the
positions in the EP — such as the president of the EP, the Committee
chairpersons, and the rapporteurs on key pieces of EU legislation. In other
words, the EP party groups are as development and operate in the same
way as the party ‘factions’ within the national parliaments of the EU
member states.

The second element of party organization at the European level are the
so-called ‘transnational party federations’. These are organizations of
national parties in the EC member states that were formed in the build-
up to the first direct elections in the mid-1970s, in the expectation that
elections could be fought on European-wide electoral programmes. The
Confederation of Socialists Parties of the EC was the first to be established,
in April 1974, soon followed by the Federation of Liberal and Democratic
Parties of the EC, in March 1976, and the European People’s Party (EPP),
of Christian Democratic parties, in April 1976. Despite their names, these
were very loose organizations which had no real coherent organization at
the European level, and no coherent policy orientation despite bi-annual
European party conferences.

At the instigation of the secretaries-general of the three party federa-
tions, however, the Maastricht Treaty introduced a new ‘party article’
(article 191 [ex 138a]) which states that:

Political parties at the European level are important as a factor for
integration within the Union. They contribute to forming a European
awareness and to expressing the will of the citizens of the Union.

Following this article, the Socialist, Liberal and Christian Democrat party
federations established new and more coherent organizations. The Party of
European Socialists (PES) was launched in November 1992, the EPP
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adopted a set of new statutes in November 1992, a new European
Federation of Green Parties (EFGP) was launched in June 1993, and the
European Liberal, Democratic and Reform Party (ELDR) was established
in December 1993. Moreover, each of these organizations reinforced their
links to the party groups in the EP, and to the representatives of these
parties in the Commission, Council and European Council. Instead of
simply transnational umbrella organizations for fighting the EP elections,
these new ‘Euro-parties’ were beginning to develop as ‘extra-parliamen-
tary’ party organizations at the European level: like the extra-parliamen-
tary central offices and central committees of parties in the domestic arena
(Hix, 1995a).

As Table 6.2 shows, between 1990 and 1994, politicians from parties in
the party organizations of the centre-right dominated the EU institutions.
In the Parliament, the two blocs were fairly evenly balanced: with 35 per
cent of MEPs from the PES party federation the major group on the left;
and on the centre-right, 20 per cent from the parties of the EPP party
federation, 10 per cent from parties of the ELDR party federation, and 15
per cent from Conservative parties that were not members of the EPP party
federation, such as the British Conservatives. In the Commission and
Council, however, the centre-right were in a clear majority: with 67 per
cent of the commissioners and 76 per cent of all national government
ministries (that is, those who sit in the EU Council).

In the 1995 to 1999 period the picture is somewhat different. The left
and centre-right remained balanced in the Parliament, but 9 out of 20
commissioners were Socialist, and Socialist parties controlled 46 per cent
of all national government ministries. This change was partly as a result of
EU enlargement on 1 January 1995 to include Austria, Finland and
Sweden: two of whom nominated Socialist commissioners and all of
whom had Socialists in government, either ruling alone or as a major
party in a coalition government. Nevertheless, this shift was also due to
Socialist party victories in Italy, Portugal, the Netherlands, Britain, France
and Germany in this period.

If the model of competitive party government works in the EU, this
change should produce a concomitant shift in the policy agenda of the EU
away from market deregulation and towards social protection and social
expenditure. However, as discussed above, this translation from party
strengths to policy outputs requires party actors from the same party
family to cooperate, and winning coalitions to be constructed between
different party families. Consequently, this depends on the cohesive
behaviour of, and coalition-building between, the party organizations at
the European level: the party groups in the EP and the transnational party
federations within and between the other EU institutions.



Table 6.2 Strengths of political parties in the EU institutions

Parliament Commission Council All
Party federation/family 1990-94  1995-99 1990-94  1995-99 1990-94  1995-99 1990-94  1995-99
PES (Socialists) 35 34 33 45 24 46 31 42
EFGP (Greens) 6 N 2 2 2
Radical Left 9 5 1 3 2
Total Left 50 44 33 45 24 49 36 46
EPP (Chr.Dems and Cons) 20 22 31 20 28 29 26 24
Non-EPP Conservatives 15 13 18 20 30 13 21 15
ELDR (Liberals) 10 9 18 15 18 8 15 11
Total Centre-Right 45 44 67 55 76 50 62 50
Regionalists 3 3 1 1
Total Pro-Europe 65 68 82 80 70 83 72 77
Extreme Right 1 5 1 2
Anti-Europeans 1 3 1

Note: Party Federations: PES = Party of European Socialists, EFGP = European Federation of Green Parties, EPP = European People’s Party,
ELDR = European Liberal, Democrat and Reform Party. As in Table 6.1, the ‘pro-Europe’ bloc is the PES, EPP, ELDR and the Regionalists.

The figures for the Council refer to the per cent of all national government ministries controlled by each party family.
Source: Calculated from data in Corbett ez al. (1994), Edwards and Spence (1997), Hix and Lord (1997).

SLT
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Party behaviour and cohesion in the European Parliament

The EP party groups have been relatively successful in organizing the
behaviour of MEPs. The ability of MEPs to be reselected is controlled by
national political parties (see Chapter 3), and once in the Parliament the
party groups possess certain resources to encourage MEPs to abide by their
party groups’ wishes. For example, the party groups control the
nomination of the key offices of the Parliament, such as the EP president,
the appointment of committee chairpersons, internal offices within the
groups, and the rapporteurships on the different pieces of EU legislation
(Raunio, 1996a, pp. 44-86). As MEPs have learned that their ability to play
an influential role in the EP is increasingly dependent upon the party
groups, there has been a growing ‘cohesion’ of the groups in the legislative
workings of the parliament (Attina, 1990; Quanjel and Wolters, 1993).
This structure also provides incentives for the smaller groups that tend to
be created after each set of EP elections to join the larger groups by the end
of the Parliament term (Bardi, 1996).

The simplest way of measuring the cohesion of parliamentary parties is
to look at the frequency with which their members vote as a block. An
‘Index of Agreement’ is used to measure this level of cohesion in ‘roll-call
votes”: where 100 means that all the members of the group voted the same
way in every such vote; and 0 means that the group was divided against
itself (in other words 50 per cent vs 50 per cent) in every vote. As Table 6.3
shows, the index of agreement for the EP groups is relatively high,
especially if compared to similar measures of the performance of the
Democrats and Republicans in the US Congress (Brzinski, 1995). More-
over, cohesion of the main party groups has risen over time; for example,
the Socialists improved their performance from 62.2 in the 1984-89
parliament to 78.6 in the 198994 parliament. The party groups have also
become increasingly cohesive despite the fact that the number of national
delegations in the major parties has increased; for example, between the
198489 and 1989-94 parliaments, the Italian Socialists joined the PES, and
the Spanish, British and French Conservatives joined the EPP.

Furthermore, the party groups have been able to organize a coherent
structure of inter-party competition and coalition-formation in the parlia-
ment. Table 6.4 shows the percentage of times the majority of each party
group voted with the majority of another party group in a series of votes at
the beginning of the 1994-99 parliament, and these results illustrate several
key elements of interparty competition in the parliament. First, the main
dimension of competition is the left-right — the percentage of times a party
group votes with another decreases as the group is further away on the
left—right spectrum. The only case where this rule does not hold is for the
Europe of Nations group. But this fits into the two-dimensional picture of
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Table 6.3 Party group cobesion in the European Parliament

Party group (left to right) 1984-89  1989-94

Left Unity (Orthodox Communists) o 93.8

European Unitarian Left (Radical Left) 71.2 92.3

Greens (Greens and Allies) — 87.5

Party of European Socialists (Socialists) 62.2 78.6

Rainbow Group (Regionalists and Greens) 67.8 69.5

Liberal, Democratic and Reform Party 69.5 85.7
(Liberals)

European People’s Party (Christian Democrats 84.1 88.2
and Conservatives)

European Democratic Alliance 75.7 64.5
(French, Irish and Portuguese Conservatives)

European Democratic Group 82.9 92.2
(British Conservatives)

European Right (Exteme Right) 96.1 99.9

Average 76.2 84.1

Note: The scores are ‘Indices of Agreement’ (IA) (Attina, 1990). An IA is a measure of
the relationship between the three modalities of votes cast by the members of a party
group (‘in favour’, ‘against’, and ‘abstain’), in relation to the total number of votes cast
by the members of the group. Formally:

highest modality — sum of the other two modalities

IA = x 100

total number of votes cast by the party group

In other words, the index is equal to 100 if all the members of the group vote the same
way, and is equal to 0 if exactly half the members of a group vote one way and the rest
vote another way.

Source: Calculated from data in Attina (1990), Raunio (1996).

EU politics as this group is aligned on the pro-/anti-Europe dimension
of EU politics rather than the left—right dimension, and hence votes more
with the European Unitarian Left (at the other end of the left-right) than
the parties on the centre-right (who are pro-European).

Second, however, the figures demonstrate that the most common
coalition in the Parliament is a grand-coalition between the three main
party groups/party federations — the EPP, the ELDR and the PES. There
are two main reasons for this coalition. First, in most legislative votes an
‘absolute majority’ of all MEPs is required, which in practice means at
least 65 per cent of all those MEPs showing up to vote. Second, in most EP
votes the EP sees itself as a united institution, in some cases this is against
the Commission, but more often than not it is against the member states in
the Council. As a result, despite the existence of a left—right alignment,
there is no real sense of a ‘governing’ vs ‘opposing’ blocs in the parliament.
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Table 6.4 Party-political alignments and coalitions in the European
Parliament

European Unitarian Left

Greens |67.8

European Radical Alliance {64.5 56.0

Party of European Socialists (76.3 61.0 57.6

Liberal, Democratic and Reform Party |81.4 69.5 57.6 54.2
European People’s Party (749 74.6 64.4 44.1 458

Forza Europa |64.4 49.2 52.5 35.6 373 373

European Democratic Alliance {49.2 50.9 44.1 458 33.9 30.5 30.5
Europe of Nations |33.9 47.5 322 32.2 339 18.6 254 35.6

Note: The data is based on a sample of 59 randomly selected plenary votes between
June 1994 and July 1995. The figures are the percentage of occasions when the majority
of one party group voted the same way as the majority of another party group in these
votes. The figures in bold show the frequency of the EPP-ELDR-PES alliance.
Source: Hix and Lord (1997: 139).

In other words, evidence from the behaviour of the EP groups leads to
contradictory conclusions about the possibility of these groups being able
to translate voters’ choices into policy action. On the one hand the EP
groups are increasingly cohesive, and there is a left-right divide. On the
other hand the dominant coalition in the parliament spans the left and
centre-ight blocs. Hence, if the strengths of the two blocs changes, due to
changing voter preferences, this will not change the policy direction of
the EP.

Party leaders’ summits and the European Council

The transnational party federations have also undergone substantial
evolution since their establishment in the 1970s. One of the most important
changes has been the institutionalization of the ‘party leaders’ summits’.
These were initially informal meetings of the national party leaders, but in
the late 1980s they became the central decision-making organs within each
of the party federations. More significantly for the operation of the EU,
these party leaders’ meetings began to be organized around the agenda and
dates, and often in the same venue as, the six-monthly European Council.
For the first time in the history of the EU, national party leaders from the
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Table 6.5 Development of the party leaders’ summits

Average no. of Percentage of Average turnout
party leaders’ leaders’ meetings  of party leaders
meetings per year close to a (%)

European Council
1985-89 1990-94 1985-89 1990-94 1985-89 1990-94

PES 1.6 3.4 25.0 70.6 67.4 73.3
ELDR 1.8 1.8 11.1 77.8 59.5 55.8
EPP 1.8 3.0 111 66.7 72.1 84.9
All parties 1.7 2.7 15.4 70.7 66.5 72.9

Source: Calculated from data in Hix (1995a).

same party family now had an incentive to come together to try to agree
common platforms before the key meeting of EU heads of government that
sets the medium- and long-term agenda of the Union.

As Table 6.5 shows, all the party federations increased the proportion of
leaders’ summits held immediately before or after (‘close’} to a European
Council meeting between the 1985-89 and 1990-94 periods. However, this
strategy was only really successful for the PES and EPP, for which the
average number of party leaders’ meetings increased from less than two per
year in the 1985-89 period to more than three per year in the 1990-94
period. And, the percentage of party leaders that actually attended these
meetings, as opposed to sending a lesser party official (such as the
international secretary of the party) increased from less than 70 per cent
to almost 80 per cent in the same period. The strategy was probably not so
effective for the ELDR because they actually had very few participants in
the European Council meetings in this period.

This does not suggest that the party federations were able to have a
great influence on decisions in the European Council — although there were
instances when this was the case (Hix and Lord, 1997, p. 188-95). But, it
does demonstrate that for the first time these extra-parliamentary party
organizations at the European level had a high-level forum for coordinat-
ing their policies, behaviour and strategies. For example, in this format,
party leaders’ summits could become vehicles for organizing the selection
of candidates for the Commission president.

In sum, party organization at the European level is relatively under-
developed compared to national party systems. However, the EP party
groups do behave like national parliamentary parties. And, given the right
institutional setting — such as the requirement for simple parliamentary
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majorities — a more partisan structure of coalition behaviour may evolve,
based around the left-right divide. Also, the party federations — especially
the PES and the EPP — are nascent extra-parliamentary organizations. They
are beginning to provide the essential interinstitutional links between the
key party actors (the national party leaders) in the national and European
arenas. A further question for EU democracy, however, is whether EU
voters are able to choose between these Euro-parties in European electoral
competition.

European Parliament elections: second-order national
contests

Direct and universal elections to the European Parliament (EP) were first
held in the member states of the then European Community in June 1979;
and have been held every five years since, in June 1984, 1989 and 1994. In
the build-up to the first elections, many scholars argued (hoped) that
elections to the EP would provide a new legitimacy not only for this
institution but also for the whole EU project (see for example Fitzmaurice,
1978; Marquand, 1978; Pridham and Pridham, 1979). As Walter Hallstein
(1972, p. 74), the former President of the European Commission, stated:

Such a campaign would force those entitled to vote to look at and
examine the questions and the various options on which the European
Parliament would have to decide in the months and years ahead. It
would give candidates who emerged victorious from such a campaign a
truly European mandate from their electors; and it would encourage the
emergence of truly European political parties.

However, evidence from all the European elections has shown that this
view could not have been further from the truth.

This is because EP elections are fought not as ‘European elections’ but as
‘second order national contests’. As Reif and Schmitt (1980) first pointed
out, European elections are in fact about national political issues, national
political parties, and the fight for national government office. As discussed
above, the main goal of political parties in the EU is to win national
government office, and elections that decide who holds national executive
office are consequently ‘first order’ contests. Political parties cannot resist
the opportunity to use all other elections — such as European elections,
regional and local elections, second-chamber elections or elections to
choose a ceremonial head of state — as ‘beauty contests’ on the perfor-
mance of the party/ies that won the last “first-order’ election. These other
contests are hence ‘second-order’.
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As a result of this second-order phenomenon, Reif and Schmitt devel-
oped several arguments about European elections. First, because second-
order contests are less important than first-order elections, there is likely to
be a lower turnout in European than national elections. Second, because
the elections are really about the performance of national governments, the
people who do vote will vote differently than if a national election were
held at the same time. People will either vote sincerely instead of
strategically (‘vote with the heart’), or they will try to punish governing
parties (‘put the boot in’) (Oppenhuis, van der Eijk and Franklin, 1996).
Either way, the likely result is that governing parties and large opposition
parties will lose votes, and small parties and protest parties will gain votes.

These hypotheses seemed to be confirmed in the aggregate results of the
1979 and 1984 European elections (Reif, 1984). However, to test these
arguments at an individual level, a team of researchers surveyed 36 000
people immediately after the 1989 elections and 13 500 immediately after
the 1994 elections. They asked them a series of questions such as, did they
vote, why did they vote, which party did they vote for, and how they
would have voted if it were a national election? (van der Eijk and Franklin,
1996). If people did vote differently in the European election than in a
hypothetical national election, they were said to have ‘quasi-switched’
their vote. Some of the results of these ‘European elections studies’ are
summarized in Table 6.6.

The outcomes in 1989 and 1994 confirm that European elections are
second-order national elections at the individual level, in terms of
individual voter behaviour, as well as at the aggregate level, in terms of
the total votes for each party. First, in terms of electoral turnout there are
significantly lower levels of turnout in the EU member states where
national elections were not held concurrently or where voting is not
compulsory. Moreover, the average turnout-difference between national
and European elections increased from —25.3 per cent in 1989 to —27.8
per cent in 1994. And, from individual surveys the key determining factor
of people staying away from the polls was the perceived lack of political
importance of the elections. By ‘political importance’, voters were not
apathetic because of the lack of impact of the elections on European
politics (for example because of the weakness of the EP), they are more
concerned about the inability of the elections to change national politics
(Franklin, van der Eijk and Oppenhuis, 1995).

Second, individual voters clearly behave differently in European elec-
tions compared with national elections. Approximately 20 per cent of
voters in all member states vote in European elections for parties they
would not have voted for if it were a contest for national government
office. And, as Oppenhuis, van der Eijk and Franklin (1995) illustrate,
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Table 6.6 The second-order European election phenomenon

Turnout — Quasi-switching —
level of voter number of voters in
turnout in European  European elections
elections compared who would have voted
to previous national for a different party if
election (%) it were a national
election (%)
Member state 1989 1994 1989 1994
Belgium® —-2.7 -33 12.6 18.5
Denmark —383 —36.2 354 429
France —17.4 —253 27.2 40.8
Germany —22.0 —17.8 11.8 14.2
Greece® —3.8 —8.8 8.1 12.4
Ireland -02°  -242 28.7 23.8
Italy —10.1 —-113 19.7 20.7
Luxembourg® —26° +0.2° 15.0° 14.3°
The Netherlands —38.3 —43.1 12.4 19.6
Portugal —21.5 —334 9.7 12.7
Spain —15.9 —-17.6 22.2 12.5
United Kingdom —38.8 —41.3 13.0 16.0
Average, all member -17.6 —21.8 18.0 20.7
states
Average, excluding cases —25.3 —27.8 — —
of concurrent national
elections and compulsory
voting
Note:

* = member states where voting is compulsory.

" = cases were national elections and European elections were held concurrently.
Source: Calculated from data in Mackie and Rose (1991), Koole and Mair (1995), van
der Eijk and Franklin (1996) and Lodge (1996).

these votes go away from governing parties and towards opposition, small
and protest parties. For example, this explains the success of Green parties
in many member states in the 1989 European elections. This individual-
level analysis consequently confirms that the aggregate losses of
government parties in European elections is not simply explained by a
fall in turnout, where government supporters actually do not bother to
vote; what actually happens is that voters do change their votes in
European elections. Moreover, the individual surveys revealed that voters
did not change their votes because of parties’ policies on the question of



Parties, Elections and EU Democracy 183

European integration (van der Eijk, Franklin and Oppenhuis 1996). The
partial exceptions to this rule were Denmark in 1989 and 1994 and France
in 1994, where the party systems in European elections were different to
those in national elections; for example, with large anti-European
movements. However, even in these cases there was evidence that voters
acted strategically to influence the national (rather than European)
political process; either to punish governing parties, or to reward
opposition parties, or to support parties that they might consider would
be a wasted vote in a more important election.

These results have several consequences for the ability of elections to the
EP to reduce the democratic deficit in the EU. First, and foremost,
European elections are patently not about Europe. Despite the increased
powers of the EP in both the legislative arena (vis-a-vis the Council) and
the executive arena (vis-a-vis selection and accountability of the Commis-
sion), EP elections are still fought by national parties. In 1994 there was a
possibility of connecting the EP elections to the process of selecting the
Commission president as a result of the Maastricht Treaty, which gave the
EP the power to vote on the candidate for Commission president
immediately following the European elections. However, even if different
candidates for Commission president had been put forward in the 1994
elections, the contest would still have been second-order. As Reif (1997, p.
221) explains: the national arena would still be the ‘first-order political
arena’ and the European arena as a collective ‘sub-system’ of the primary
arena. Consequently, regardless of the ability of the EP elections to
influence the make-up of the EU executive, EP elections will never allow
Europe’s voters to ‘throw the scoundrels out’ while national parties have
an incentive to use the elections in their wider pursuit of national
government office.

Nevertheless, there is some hope. As van der Eijk, Franklin and
Oppenhuis (1996, p. 365) explain:

The lack of European content in European elections [is] not attributed to
inherent limitations of European voters. . . When it comes to voting
choice only differences in political context are at issue. If such
differences were removed, this would also remove the differences we
observe in the manner in which party choices are made. Voters in
different countries have not been socialized into country-specific modes
of expressing at the ballot box their interests, hopes and fears. The
answer to the question ‘one electorate or many?” when interpreted in
these terms is unequivocally in the singular.

In other words, given a genuine ‘European’ contest, fought between rival
European-wide movements instead of national parties, and about who
holds European executive office or about the direction of the European
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legislative agenda, voters will behave towards such a contest in the same
way in every member state. The challenge, therefore, is to design an
electoral contest that would meet these criteria, and prevent national
parties and issues from interfering. One option would be to introduce a
uniform electoral procedure for EP elections, where candidates are chosen
by local, regional and European parties rather than by national party
organizations. However, the evidence from previous EP elections suggests
that even this would be insufficient to guarantee a European contest, as
national parties would still be able to couch the elections as referendums
on the performance of the governing parties. EP elections under a uniform
procedure would still be second-order national contests. However, there
are other options, to which we shall now turn.

Alternative mechanisms: direct democracy and
presidentialism

Given the structural inability of EP elections to enable Europe’s voters to
choose between rival visions for European action, two alternative types of
mechanisms, that exist in many political systems in the world, have been
proposed as potential solutions: European-wide referendums; and the
direct election of the Commission president.

Euro-referendums?

Philippe Schmitter (1996) and Joseph Weiler (1997b) inter alia have
proposed European-wide referendums for reducing the EU democratic
deficit. The underlying reasoning behind these arguments is that because
the EU does not have a ‘government . . . to throw out’, there should be
more opportunity for direct democracy. This is exactly the same logic as in
the Swiss system, where referendums are used to overrule decisions by the
Swiss federal government, which is a fixed-member organization that in
practice cannot be overturned in parliamentary elections. Various different
schemes have been proposed, with the most common being the
opportunity of citizens to vote on a series of ‘legislative initiatives’ at the
same time as the EP elections. These initiatives would be allowed onto the
ballot paper with the support of a certain number of signatures in every EU
member state.

However, evidence from research on referendums in many member
states has shown that referendums are also not always fought on the issues
on the ballot paper. Instead, and like second-order EP or regional elections,
how people vote in referendums is often strongly influenced by their
support or opposition for the government, and which side of the issue the
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government supports (Butler and Ranney 1994). For example, a key factor
in the referendums on the Maastricht Treaty in France, on EU membership
in Norway and on the European Economic Area agreement in Switzerland
was the unpopularity of the governing parties (Franklin, van der Eijk and
Marsh, 1995; Schneider and Weitsman, 1996). Therefore, in addition to the
problem of voter apathy towards everything European, proposals for EU-
wide referendums must provide evidence that they can be fought as
‘European’ rather than ‘national’ contests.

Election of the Commission president?

The Maastricht Treaty allowed the EP to vote on the governments’
nominee for the Commission president: in other words, establishing a
classic element of the parliamentary model of executive selection (cf.
Corbett, Jacobs and Shackleton, 1995, p. 249). However, if EP elections
cannot be fought on the rival candidates for the presidency, because they
remain second-order national contests, the other key element of the link
between voters and executive power in a ‘parliamentary’ model of
executive selection is still missing (Hix, 1997). Hence, the logical
conclusion would be to opt not for a parliamentary model, but for a
presidential model of executive selection through the direct election of the
Commission president (cf. Bogdanor, 1986). For example, candidates could
be selected by a certain number of MPs and MEPs in a certain number of
member states, and then put to the voters in a two-round contest, as in the
French presidential election (Laver et al., 1995). Or, if candidates require
the backing of a political party in every member state, this would
guarantee that one section of the elite in every member state would be
responsible to the voters for the performance of the winning candidate
(Hix, 1997).

Alternatively, the Commission president could be chosen by an ‘elector-
al college’, on the United States’ model (Hix, 1998). For example, an
electoral college could be composed of all the MPs and MEPs in every EU
member state, where each parliamentarian has a certain number of votes,
in proportion to the total number of MPs and MEPs from their country
and the size of the national electorate they represent. These votes could
then be allocated en bloc for one or other candidate for the Commission
president. Such a system would overcome the problem of a European
electorate that is not yet prepared (interested!) to vote in a contest for the
Commission president. If the electorate comprises national and European
parliamentarians, national parties would not be able to argue to the
electorate that the election is a trial-run of the next national general
election, as they do in EP elections. Moreover, there would be a high
turnout, alignments could be organized along European rather than
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national party lines (that is, a centre-left versus a centre-right candidate),
and the winner would have the support of a section of parliamentarians in
every member state.

However, this too has problems. A directly elected Commission pre-
sident would be inherently more powerful than he is today, with a new
legitimacy and a new mandate to speak for all of Europe. This would
consequently reduce the ability of the Commission to act as an impartial
broker in the EU legislative and regulatory processes (see for example
Dehousse, 1995). Moreover, this would be a giant step towards a more
integrated Europe, which Europe’s voters may neither support nor be
prepared for. Also, because it would reduce their relative power in the EU
system, Europe’s governments would resist it tooth and nail.

Conclusion: towards representative government?

The EU is not a representative democracy. We elect our governments, who
negotiate on our behalf in Brussels, and decide who forms the EU
executive: the Commission. However, national governments are the
product of national electoral contests, about national issues, fought by
national parties, and over the control of national governmental office. EP
elections, moreover, are sub-products of this process. Because the main
goal in the EU political system that national parties want to win is national
governmental office, EP elections are fought as second-order national
contests and not about the policy agenda or executive office-holders at the
European level. In no sense, therefore, are Europe’s voters able to choose
between rival programmes for Europe or ‘throw out’ those who exercise
political power at the European level.

However, all is not lost. Given the opportunity, Europe’s voters and the
nascent European-level party organizations are up to the task of repre-
sentative democracy in the EU. First, in EP elections the same factors
explain the behaviour of EU voters in every election: there are no inherent
cultural differences that would prevent EU citizens behaving as a single
electorate. Second, an EU party system is beginning to emerge: party
alliances in this system are along the left—right rather than pro- and anti-
EU dimension, and between parties from the same ideological party
families. And, these alliances are organized into cohesive party groups in
the EP and in an emerging extra-parliamentary framework for bringing
together the key partisan actors in each party family from the national and
European levels (the party federation leaders’ summits).

The task, therefore, would be to design institutional mechanisms for
competitive party government to function. First, an electoral contest would
need to operate such that European-wide party organizations fight the
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campaign on European issues, or as a way of placing their candidates in
key EU political office. Second, the winning coalition in such a contest
should be able to translate its victory into legislative and executive action
at the European level. This may mean reforming the existing system of EP
elections by reducing the ability of national parties to control the process
and the selection of candidates, in parallel to allowing the EP a greater say
in the EU legislative process and in the selection of the Commission
president. Alternatively, this may mean adopting elements of direct
democracy, either via EU-wide referendums, or some form of direct or
indirect election of the Commission president.

As discussed in the previous chapter, a European demos may not exist at
present. Nevertheless, as in other political systems, a common European
democratic identity may emerge through genuine European-wide demo-
cratic praxis (Habermas, 1995). Until the EU is as democratic as national
political systems, where voters are able to shape their own political
destiny, it is rational for Europe’s citizens to be sceptical of the European
integration process.



Chapter 7

Interest Representation

Theories of interest intermediation

Lobbying Europe: interest groups and EU policy-making
National interests and the consociational cartel
Explaining the pattern of interest representation
Conclusion: a mix of representational styles

This chapter looks at the representation of societal interests at the
European level. Interest groups play a central role in the policy-making
process in all democratic political systems, where private organizations
represent ‘civil society’ against the interests of the state. Civil society at the
European level is highly developed. Brussels in this sense is like
Washington. But, does EU policy-making suffer some of the problems of
American government — such as those who spend most on lobbying reap
the biggest rewards? Or, is the EU more like most national European
systems, where the relationship between interests and the state is more
‘consensual’?

Theories of interest intermediation

How private and public interests are represented in the policy process
varies considerably across political systems. There are three main models
of interest intermediation, each of which exists to some extent in the EU:
pluralism, corporatism and consociationalism. The main differences
between these models are summarized in Table 7.1.

Pluralism is the classic model of interest group politics in democratic
systems. The central idea is that the organization of competing social
interests creates societal ‘checks and balances’ against powerful state
officials and/or special interest groups. The assumption is that for every
group pressing on one side of a debate, another group will present the
opposing view. If there are cross-cutting (rather than reinforcing) social
divisions, there will be ‘multiple oppositions’, and no single interest will
ever be able to monopolize the political process (Lipset, 1959). In other
words, there is always ‘countervailing power’, which will lead to ‘social
equilibrium’ (Bentley, 1967). A central requirement of the pluralist model,
therefore, is that opposing interests have equal access to the political
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Table 7.1 Types of interest intermediation

Pluralism Corporatism Consociationalism
Social Cross-cutting Class Cultural
divisions
Interests Private vs. Capital vs. French vs. German
Public Labour vs. British etc.
Style Competitive Consensual Consensual
Policy Open Closed Closed
network
Role of the  Neutral Proactive Neutral
state

process. For example, environmentalist groups should have equal influence
on government officials as the industrial lobby. If this is the case,
governmental officials need only act as ‘referees’ of the interest group
game, weighing up the arguments of both sides of the debate and
determining the course of action most in the ‘public interest’ (see for
example Truman, 1951).

The problem, however, is that perfect pluralism never really exists. First,
in most societies one type of social division tends to dominate all others, so
that the side of the divide which is numerically, economically or political
most powerful will dominate the political process; such as the capitalist
elite where class is the dominant social conflict, or the largest linguistic or
religious group where cultural divisions are dominant. Second, even where
there are cross-cutting social divisions, opposing groups rarely have equal
access to power (Galbraith, 1953; Schattschneider, 1960). This is a product
of the so-called ‘logic of collective action’: where there are incentives to
join a group that seek benefits for only those members of the group
(‘private interests’), and no incentive to join a group that seeks benefits for
all of society (‘public interests’) (Olson, 1965). With public interests,
people can simply ‘free ride’: reap the benefits of higher environmental
protection, for example, without helping an environmentalist group lobby
government. As a result, private interests, such as individual firms and
industrial lobbies, are more able to organize than ‘diffuse interests’, like
labour unions, consumer groups, environmentalists or civil rights move-
ments (cf. Aspinwall and Greenwood, 1998). The result is unequal access
to political power, the capture of state officials by groups with the most
resources, and outputs that benefit special interests at the expense of
society.
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Nevertheless, a possible solution is for state officials to cease to be
neutral arbiters. Instead, bureaucrats could deliberately seek out, subsidize
and give privileged access to underrepresented public interests (see for
example Lindblom, 1977). This activist role of the state within the general
model of private organization and open access to the policy process has
been described as neo-pluralism (Dunleavy and O’Leary, 1987; Petracca,
1994).

Corporatism, on the other hand, is a model of interest intermediation
that is diametrically opposed to pluralism. Rather than society divided into
multiple social divisions, the corporatist model assumes that class is the
dominant social cleavage, and that society is divided into two opposing
sets of interests: capitalists/business and workers/labour. Corporatism
assumes that if pluralism prevails, business interests will inevitably
dominate. The solution is for the state to recognize, license and grant
representational monopolies to both sides of the class divide: the ‘social
partners’. Instead of open ‘policy networks’, the leaders of the business
community and the trade union movement participate in closed ‘tripartite’
meetings with state officials. If agreement can be brokered in these
meetings, the assumption is that policy outcomes will reflect a broader
social consensus (Schmitter 1974; Schmitter and Lehmbruch, 1979).

The problem, however, is that postindustrial society is no longer simply
divided between capital and labour. First, class has declined as the major
determinant of individuals’ political, economic and social interests and
values (see for example Inglehart, 1977a). And, excluded from corporatist
arrangements, individuals with ‘postmaterial’ value orientations have
tended to join ‘new social movements’, such as the civil rights movement,
the ecology movement, antinuclear and peace protests, the women’s
movement, the gay and lesbian movement, consumer lobbies, road protests
and pensioners’ alliances (Dalton, Kuechler and Biirklin, 1990). As a result,
social consensus in postindustrial society cannot be guaranteed by simply
allowing industry and labour to participate in the policy process. Second, if
the consent of both sides of industry is required for all major policies of the
state, corporatism can prevent policy innovation, even when it is badly
needed. As in the pluralist model, capital and labour interests look after
their own short-term interests first, and long-term interests of the rest of
society later. The result can be an impenetrable political process and policy
stagnation.

Consociationalism is similar to corporatism in that one particular set of
social groups is granted privileged and equal status in the policy process as
a means to prevent the inevitable dominance of a particular group.
However, whereas corporatism privileges the class cleavage (business vs
labour), consociationalism is a system of interest intermediation in
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societies that are deeply divided (‘segmented’) around cultural divisions
such as language, ethnicity, religion or nationality (Lijphart, 1977). Also,
instead of state officials bargaining with private interests, the political
process is governed by a set of institutional rules to guarantee political
consensus. The majority of policy competencies are decentralized within
each segment; only the elites of the segments participate in central
decision-making; each group is proportionally represented in the state
bureaucracy and in the decision-making process, and has proportional
access to public finances (the proporzprincip); and each elite can veto any
policy that threatens the vital interests or identity of its segment
(Lehmbruch, 1967; Lijphart, 1968). For example, this is the dominant
model of interest articulation in the Netherlands, Belgium and Switzerland.

Also like corporatism, however, consociationalism breeds inertia. If the
consent of every group is required to move forward, outcomes are
inevitably ‘lowest-common-denominator’. Put another way, the existence
of multiple ‘veto players’, leads to policy immobilisme and sub-optimal
solutions (Scharpf, 1988; Tsebelis, 1995c). In addition, consociationalism is
inherently undemocratic. Like corporatism, it relies on a closed ‘cartel of
elites’, the exclusion of rank-and-file members of the main social groups,
and the conscious effort to undermine the emergence of social interests and
loyalties that cross-cut the privileged cleavage. If cross-cutting interests
emerge, such as class or postmaterial values, the legitimacy of consocia-
tional arrangements is undermined.

Consequently, there are two underlying issues for scholars of interest
groups in the EU. First, which model of interest intermediation dominates
EU policy-making? Second, from what we know about the strengths and
weaknesses of these models, what are the implications of this finding for
the operation and legitimacy of the EU?

Lobbying Europe: interest groups and EU policy-making

The volume of private individuals and groups seeking to influence the EU
policy process increased dramatically towards the end of the 1980s
(Greenwood, Grote and Ronit, 1992; Mazey and Richardson, 1993; Pedlar
and Van Schendelen, 1994; Greenwood and Aspinwall, 1998). Until the
mid-1980s, it was possible to identify between 400 and 500 interest groups
with offices in Brussels (see for example Butt Philip, 1985), and this
number trebled by the mid-1990s. Table 7.2 shows the number of different
types of private groups with offices in Brussels, as recorded in the 1995
issue of the European Public Affairs Directory, which is a leading source of
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Table 7.2 Types of interest groups in Brussels, 1995

Type of interest Number
Individual companies 561
European interest associations 314
Private lobbyists (e.g. political consultants, public affairs 302
and law firms)
Miscellaneous interest groups (mostly public interest) 147
International organizations and non-EU state bodies 101
National interest associations 93
Regions 80
Chambers of commerce 47
Individual trade unions 21
Think-tanks 12
Total 1678

Source: Calculated from data in Wessels (1997b).

information for individuals and firms wishing to get their voice heard in
the EU policy process.

As the table shows, by far the largest type of interest represented at the
European level are individual companies, many of whom have their
‘European public affairs’ divisions in Brussels. The second largest type
of representation are European interest associations: such as European
federations of business, trade unions, sectoral industries, or professions.
There are also over 300 private ‘lobbyist’ firms in Brussels — political
consultants, public affairs companies, public relations firms, and specialist
EC law firms — who monitor and approach the EU on behalf of their
‘clients’. Business interests are also represented in Brussels by the numerous
national, European and sectoral chambers of commerce.

In contrast, there are less offices of individual trade unions and national
public interests groups in Brussels. Representation in the EU decision-
process for these diffuse interests is more through national and European
interest associations: such as the European association of national con-
sumer groups. Some of these groups employ private consultants, although
private companies tend to be the only organizations that can afford
consultants’ fees. Finally, numerous European regions (such as the German
Ldnder governments), various state bodies from non-EU countries (such as
the US states), and international organizations (such as the International
Labour Organization) have their own offices in Brussels for the specific
purpose of influencing the EU.
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Business interests: ‘the large firm as a political actor’

Lobbying of the political process by private firms only really took off at the
national level in Europe in the 1970s and 1980s, as governments began to
set standards for the marketplace through new forms of economic and
social regulation. However, with the European single market these
standards are now set at the European level, and business interests are
thus naturally drawn to the new political centre.

Business interests have not only responded to the emergence of reg-
ulatory competencies in Brussels, they have actively promoted this devel-
opment. Even if certain European industries have been opposed to global
free trade, most sectors of the European economy have been in favour of
removing barriers to the free movement of goods, services and capital
between European countries. This observation was at the heart of neo-
functionalist theories of European integration in the 1950s: where business
interests were the first to transfer their loyalties to the European level, and
to promote new European competences in sectors that were originally
excluded (Haas, 1958, pp. 162-213). The situation was similar with the
European single market, where European multinationals urged national
governments and the Commission to pursue further market integration to
help Europe recover from the recession of the 1970s (see for example
Sandholtz and Zysman, 1989).

A survey of over 200 business groups in Brussels in 1996 revealed that
the majority of these groups employ less than five people, yet have a
turnover of over €100 000 (Greenwood, 1997, pp. 102-3). Many of these
are national associations, offices of individual firms, or sector-specific
European associations such as the Committee of Agricultural Organization
in the EC (COPA), of national farmers associations. However, there are
also several powerful cross-sectoral European-level associations: most
notably the Union of Industrial and Employers’ Confederations (UNICE),
the peak association of national business associations; the Association of
Chambers of Commerce and Industry (EUROCHAMBRES); the European
Round Table of Industrialists (ERT), comprising the chief executives of
some of the largest European firms; the EU Committee of the American
Chamber of Commerce (AMCHAM-EU), of American firms in Europe;
and the European Association of Craft, Small and Medium-sized Enter-
prises (UEAPME).

UNICE, for example, is a confederation of 32 national federations of
business from 22 European countries — hence, EU as well as non-EU — that
was established in 1958. The UNICE office in Brussels has a permanent
staff of 30, but the bulk of its work is in a network of committees and
working groups which involve over 1000 officials from the member
organizations. UNICE plays a high-profile role in EU policy-making,
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and its officials meet on a daily basis with Commission staff. It also
regularly makes formal submissions to the EU institutions, such as
Commission and Council working groups, and EP committees, but these
formal submissions are usually only statements of business interests
designed to alienate as few member organizations as possible. A problem
for UNICE is that member businesses and national associations have
several exit options through their own private channels of representation
if they think UNICE is not representing their interests effectively enough.

One of these exit options was the establishment of ERT in 1983, by a
select group of chief executive officers of some of the largest firms in
Europe. Its membership is by invitation only, and in 1996 it comprised 46
firms in a wide variety of sectors, with a collective turnover of over €550
billion and over 3 million employees. The primary focus of ERT was the
single market project: on the one hand to promote the removal of technical
barriers to trade in Europe, and on the other to prevent the introduction of
high social and environmental standards that would impose high costs to
business (Cowles, 1995). As a result of a more specific membership ERT
tends to be more focused than UNICE but, together with AMCHAM-EU,
UNICE and ERT constitute the ‘big business troika’ at the heart of the
Brussels lobbying system. Moreover, this troika is held together by regular
meetings of the private consultants of the leading European and American
companies who try to coordinate campaigns through the largely informal
European Enterprise Group (Cowles, 1997, 1998).

However, this monolithic picture of business interests campaigning
together to drive the EU policy process masks the reality that it is
individual firms in pursuit of their own private interests that is at the
heart of the Brussels lobbying system. Individual firms, whether national,
multinational, or non-European, will only participate in these umbrella
organizations if they perceive benefits greater than the costs of participat-
ing. The growth in membership of these cross-sectoral organizations may
suggest that these bodies are able to guarantee results: in other words,
policy outputs from the EU system in individual firms’ interests. None-
theless, in the post-single market era, individual firms have developed
much more sophisticated lobbying strategies, beyond simply paying dues
to national and European peak associations.

Table 7.3, for example, shows the results of a survey of 300 firms on
how they allocate resources to influence the EU policy process (Coen,
1997). As the table illustrates, by the mid-1990s firms were allocating
approximately equal resources to European and national associations.
More significantly, however, individual firms have dramatically increased
private contacts with the Commission, either in addition to or deliberately
bypassing the European-level associations. Moreover, when asked to
determine which of these strategies produced the highest pay-offs,



Interest Representation 195

Table 7.3 Where firms go to influence the EU policy-process

Channel 1984 1994
European Commission 16% 23%
National association 33% 23%
European association 15% 20%
National government 17% 13%
Regional government 5% 4%
Private lobbyist 3% 4%
European MEP 2% 4%
European Parliament 2% 4%
National MP 5% 3%
Other 2% 3%

Source: Calculated from data in Coen (1997).

approaching the Commission directly was the clear winner (ibid., p. 103).
Surprisingly, the employment of specialist lobbyists in Brussels did not
seem to be a rewarding strategy. Rather, private consultants tend to be
used to provide specialist information and monitoring services as a
supplement rather than a substitute for direct political action by individual
firms.

In other words, the interests of business and the owners of capital are
powerfully represented in the EU policy process. The regulation of the
market at the European level is a strong incentive for firms to spend
valuable resources to ensure that policy outcomes do not harm their
interests. Moreover, individual firms have become increasingly sophisti-
cated in their lobbying strategies, pursuing multiple channels and diversi-
fying their public affairs expenditure. The open access of these interests to
the Commission, and the multiplicity of actors involved, suggests a
pluralist model of intermediation of business interests, but for pluralism
to work, groups with opposing interests to the business community need to
be equally well organized.

Trade unions, public interests and social movements

Groups with interests often diametrically opposed to the owners of
business were not well represented in Brussels until the early 1990s.
Representatives of a variety of societal interests have been formally
represented in the Economic and Social Committee since its establishment
following the Treaty of Rome, as an early attempt to inject an element of
corporatism into the EU policy process. However, its status is purely
consultative. Nevertheless, a wide variety of social interests, such as trade
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unions, environmentalists and consumer groups, became interested in the
Brussels process as a result the new EU competences in such areas as health
and safety at work, environmental policy, consumer protection and social
policy, in the wake of the Single European Act and Maastricht Treaty. But,
it was not until the 1990s that these groups really began to compete on a
more equal basis with business groups.

The European Trade Union Confederation (ETUC) was founded in
1972. Like UNICE, ETUC is an umbrella organization, whose members are
national trade union federations in 22 EU and non-EU states. These
national federations together comprise over 45 million individual trade
union members, approximately one-fifth of whom are members of the
British or German trade union federations (Greenwood, 1997, p. 164). Also
like UNICE, the size and diversity of the members of ETUC undermine
any really coherent European-level trade union strategy (Visser and
Ebbinghaus, 1992). Unlike UNICE, ETUC is not linked into a network
of like-minded public interest groups. But, the members of ETUC have
limited resources and opportunities to pursue alternative lobbying
strategies.

However, ETUC has increasingly been able to gain a place at the
bargaining table as the legitimate ‘social partner’ of UNICE and the
European Centre of Public Enterprises (CEEP), who represent the natio-
nalized industries. In 1984, Commission President Jacques Delors an-
nounced that no new social policy initiatives would be forthcoming
without the prior approval of both sides of industry, as represented by
UNICE and ETUC. In the early years of this ‘social dialogue’, little
progress was made since UNICE insisted that its members would not be
bound by any agreement it reached with ETUC. However, persistent
Commission sympathy for the ETUC cause ensured that the social
dialogue did not dissolve. Delors launched the Commission’s strategy for
a European social policy at an ETUC meeting in May 1988, and the
Commission supported the ETUC proposal for a European Social Charter,
which was signed in 1989 by all the member states except Britain. And, as a
result of further Commission pressure, in 1990 the social dialogue
produced three joint proposals which the Commission duly proposed as
legislation (Story, 1996).

A boost for the ETUC came with the Maastricht Treaty, which
institutionalized the social dialogue in the area of social policy. The
Maastricht ‘Social Agreement’ extended the competences of the EU in
the social policy field for all member states except Britain. Under the rules
of the Social Agreement, the Commission is statutorily obliged to consult
both business and labour before submitting proposals for social policy
legislation. In addition, a member state may request that business and
labour seek to reach an agreement on the implementation of directives
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adopted under the Social Agreement. And, most significantly, if business
and labour reach a collective agreement on a particular policy issue, this
can serve as a direct substitute for European legislation. In other words,
this is the adoption of a classic model of corporatism in a central area of
EU socioeconomic policy (Obradovic, 1996; Falkner, 1997).

A similar development has occurred with other diffuse interests, such as
environmental and consumer groups. Few public interest groups had a
voice in Brussels before the late 1980s, but by the 1990s public interests
played a central role in many EU policy debates. As with the labour
movement, the key change was the activist role of the Commission. For
example, the main European-level consumer association, the European
Office of Consumer Unions (BEUC) receives €750 000 a year from the
Commission (Greenwood, 1997, p. 195). Also, the Commission has
breathed new life into the institutional mechanism for incorporating
consumer interests in the EU policy process. The Consumers Contact
Committee (CCC) was set up in 1961, but was plagued by a lack of
commitment on the side of the Commission and the rival interests of the
various European-level consumer associations. However, in 1995 the
Commission transformed its own Consumer Policy Service into a proper
directorate-general, and reorganized the CCC into the Consumers’ Com-
mittee (CC). The CC has a much more streamlined structure, with a small
number of representatives (one from each of the five European-level
consumer associations), and is chaired by a Commission official. The
result is a system that will increase the effectiveness of consumer
representation in Brussels, and improve the speed and quality of informa-
tion about consumer interests supplied to the Commission (Young, 1997,
1998).

Similarly, the Commission is the main core funder of environmental
groups (Webster, 1998). For example, the main European-level environ-
ment association, the European Environment Bureau (EEB), received over
€400 000 from DGXI (environment) in 1995. The EEB also has privileged
access to the director-general of DGXI, has been an observer in several
meetings of the Environment Council, and was even a member of the
Commission’s delegation to the 1992 Earth Summit in Rio de Janeiro. The
same story can be told of numerous public interest groups. For example,
Migrants Forum, representing EU citizens who live in other member states
and third-country nationals who are resident in the EU, was established by
a grant from the European Parliament. The Commission also spent a total
of €7 million on the funding of public interest groups in 1994 (Greenwood,
1997, p. 186). In other words, whereas the Commission was instrumental
in the establishment of a corporatist model of interest intermediation in the
social policy field, the Commission is pursuing a neo-pluralist strategy in
many other policy areas.
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Nevertheless, a consequence of corporatism and neo-pluralism is the
cooptation of the participant public interest groups. The process whereby
state officials proactively choose partners creates a distinction between
‘insider” and ‘outsider’ groups. ETUC, BEUC, EEB and Migrants Forum
are clearly insiders in the EU policy processes: numerous other social
interests remain excluded. Nevertheless, this has provoked ‘the mobilisa-
tion of domestic groups and resources against policies emanating from
Brussels by using tools of contentious collective action’ (Tarrow, 1995, p.
230). This is particularly the case were the same groups in different
member states feel their interests are not represented by the formal
structures either of national representation, via the governments in the
Council, or of transnational representation, via the European Parliament
or European associations’ links to the Commission.

For example, farmers from several member states have often taken to
the streets of Brussels to protest against the reform of the Common
Agricultural Policy or other farming issues, often against the explicit
mandate of COPA, their European association. And numerous other
groups have protested in recent years on the streets of Brussels or outside
the European Parliament, from bikers protesting against limits on motor-
bike engine sizes to animal rights campaigners protesting against the live
transport of animals. However, the Europeanization of social conflicts
through non-formal channels of representation is dependent upon the level
of pan-European politicization of an issue as well as the resources of the
groups concerned. As a result, compared to the growing involvement of
insider groups, such as the ETUC, the record and ability of outsider groups
to mobilize in Brussels is highly variable (Marks and McAdam, 1996).

Territorial interests: at the heart of ‘multi-level governance’

Another set of non-business interests that has established an important role
in the EU policy process are subnational regions. Table 7.4 shows the
numbers of offices of substate authorities in Brussels. These include office
of state governments of the German, Belgian and Austria federal systems;
regional councils and other official organs of the decentralized unitary
states of Italy, France and Spain; local government bodies of the unitary
states of Britain, Ireland, Denmark, the Netherlands, Sweden, Greece,
Portugal and Finland; and various intermediary associations of local
authorities, communities, municipalities, towns, cities, regions and subna-
tional units.

Some of these subnational groups have been represented in Brussels
since the start of the 1970s, but the majority only began to mobilize in the
late 1980s following the reform of EU regional policies. The 1988 reform of
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Table 7.4 Regions and localities with offices in Brussels, 1996

Member state No. of substate offices in
Brussels
United Kingdom 29
France 20
Germany 18
Belgium 13
Spain 12
Austria 11
Denmark 9
Italy 9
Sweden 6
Netherlands 4
Finland 3
Ireland 2
Portugal 1

Source: Calculated from data in Greenwood (1997).

the structural funds led to the conscious ‘outflanking’ of national govern-
ments by the Commission and the regions (Pollack, 1995b). On the one
hand, the Commission consciously sought the involvement of regional
interests in the initiation, adoption and implementation of regional policy.
On the other hand, regional interests made the most of their opportunity
to bypass national governments, many of whom were governed by parties
of opposing political hues or were cutting .back on national regional
spending. ‘Partnership’ between the Commission and the regional level
of government became the central guiding principle in this policy area.
Regional bodies were now invited to submit funding proposals directly to
the Commission and funds were then given directly to regional authorities
without passing through central government treasuries. In addition,
regional bodies were responsible for implementing their specific ‘frame-
work programmes’, monitored by Commission officials.

The formal role of regions in EU policy-making was further institutio-
nalized by the creation of the Committee of the Regions (CoR) by the
Maastricht Treaty (Hooghe, 1995). The CoR replaced the Consultative
Council of Regional and Local Authorities (CCLRA) that was set up by the
Commission in 1988 as part of the new regional policy regime. The
members of the CCLRA were appointed by two European-wide subna-
tional associations: the Assembly of European Regions (AER) and the
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Council for European Municipalities and Regions (CEMR). In the new
CoR, in contrast, these transnational associations were replaced with
direct representatives of regional and local governments of all the EU
member states. Some of these were nominated by central governments, as
in Britain, but in most cases they were independently nominated by the
subnational bodies such as the French regional assemblies and the German
states. Furthermore, the Maastricht Treaty specified that the CoR had the
right to be consulted not only in the adoption and implementation of EU
regional policies but also in all policy areas that have implications for
European ‘economic and social cohesion’. This includes all EU policies
that effect the level of economic and social disparities in Europe, such as
the Common Agricultural Policy and the Common Transport Policy.

Nevertheless, the existence of EU competencies in the area of regional
policy, and the deliberate funding and promotion of regional representa-
tion by the Commission, are not the only explanations of the different
levels of regional mobilization. Another important factor is whether the
member state of which a region is part has a tradition of private/pluralist
or state-funded/corporatist interest representation. Nevertheless, as
Marks, Nielsen, Ray and Salk (1996, p. 61) explain: ‘The greater the
overlap between the competencies of subnational and supranational
government, the more likely that a subnational government will be
represented in Brussels’. In other words, regions tend to establish offices
in Brussels not because of the competencies of the EU, but rather because
of their own competencies vis-a-vis national governments. As a result, the
subnational governments with the broadest range of policy competencies,
such as the German and Belgian states, all have offices in Brussels.
Furthermore, backed by constitutional statutes, the German and Belgian
states have forced their national governments to formally include them in
the German and Belgian delegations in the Council when the agenda
touches on subnational competencies.

The result, so many claim, is a system of ‘multi-level governance’, where
policies are made through interaction between regional, national and
European-level authorities. Because of the role of regional authorities in
the operation of the structural funds, the multilevel governance approach
was developed in the study of regional policy (Marks, 1993). However, as
regional interests have been incorporated into other EU policies, and as
European policy deliberation and implementation has involved a growing
number of participants at the regional and local levels, the multilevel
governance conception has gradual evolved into a general model of EU
decision-making (Hooghe and Marks, 1996). There are, however, inherent
shortcomings in the extrapolation of a general theory of the EU from the
structure of interest intermediation in a single policy area. For example,
regions play a minor role compared to the ETUC in the social policy area.
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In response, leading proponents of multilevel governance argue that the
conception refers to the emergence of multiple levels of bargaining outside
the dominance of the national governments, and not to the simplistic
conception that the EU is a three-level system (see for example Marks,
Hooghe and Blank, 1996; Kohler-Koch, 1996).

In sum, from the single market project on, Brussels has become more
like Washington than most national European capitals in terms of the
volume and intensity of private lobbying of the political process. The bulk
of this activity is by individual firms and national and European associa-
tions representing business interests. However, fostered by the EU institu-
tions, public interests, old and new social movements, and subnational
governmental bodies have begun to fight back. The result is a sophisticated
and complex system which has elements of pluralism, neo-pluralism and
corporatism.

National interests and the consociational cartel

The informal and quasi-formal systems of transnational interest repre-
sentation compete in the EU policy process with a highly institutionalized
system of national interest representation. The EU is a multinational
political system, and the structure of the policy process is deliberately
designed to accommodate as many, if not all, national preferences,
cultures, styles and traditions. This is not only in the adoption of EU law,
where national governments are the formal participants in the central
legislative and executive organs (the Council and European Council), but is
also in the initiation/agenda-setting and policy implementation/adjudica-
tion stages of the EU policy process.

At the agenda-setting stage, the Commission has a formal monopoly on
legislative initiative in most areas of social and economic policy. However,
in practice the Commission develops policy proposals in cooperation with
representatives from national administrations. At a formal level this
operates through a network of working groups comprised of national civil
servants and chaired by a Commission official. At an informal level the
Commission is highly understaffed and relies on national officials and
representatives from national constituencies — such as national peak
associations of business or professional groups — to supply knowledge
and information about existing national policy regimes and interests.
Furthermore, the Commission itself is a multinational bureaucracy, with
senior officials linked to specific national constituencies and national
interest groups. The result is an ongoing bargaining process between the
Commission and the representatives of state and non-state national
interests. At this stage, the Commission aims to discover policy ideas that
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accommodate as many national preferences as possible in the hope that
excluded interests can be incorporated at a later stage, in the formal
legislative bargaining stage in the Committee of Permanent Representa-
tives and the Council.

This system of articulation and accommodation between national
interests at the agenda-setting stage, coordinated by central officials, is
similar to the Swiss system of statutory ‘pre-parliamentary hearings’
(Vernebmlassungen) of all major pieces of legislation. In these hearings,
representatives from the different ethnic and religious societal groups —
from political parties, interest groups and/or cantonal administrations —
negotiate with central government officials to set the boundaries of the
central political agenda. Only after broad agreement has been reached with
the representatives of the main cultural divisions in Swiss society can the
Swiss federal government formally submit a proposal to the Swiss
legislature (Lehner and Homann, 1987).

The same process of national incorporation exists at the implementation
and adjudication stage. European directives need to be transposed into law
through national instruments, which gives a specific role to national
administrations to implement EU law. In terms of the incorporation of
interests, moreover, this specifically allows different national legal and
administrative traditions to be reconciled with EU action. Furthermore, the
implementation process is overseen by a network of supervisory and
regulatory Committees, the ‘comitology’ system, and these committees
are composed of national civil servants, chaired by Commission officials.
Again, the aim is the widest possible accommodation of national interests
in the pursuit of common EU goals. No single national group can be seen
to be the ‘winner’ of EU policies, at the expense of other national groups.
Such arrangements for the joint administration of policies by central and
subsystem representatives are widely used in culturally-segmented political
systems, especially in policy areas that undermine the identity of the
cultural group, such as education policy (Lijphart, 1977).

In other words, the EU policy process possesses all the classic aspects of
the consociational model of interest intermediation (cf. Taylor, 1991;
Chryssochoou, 1994; Gabel, 1998¢c). As we discussed in the previous
chapter, the society of the EU is primarily divided along cultural rather
than socioeconomic lines: into the different nation-states of western
Europe. The elites of these national ‘segments’ — national governments,
national public administrations, and representatives from national interest
groups — are the main participants in the EU policy process. In this sense,
the national administrations in the EU, who incorporate the views of
national interest groups before coming to the EU bargaining table, are the
functional equivalent of the ethnic, linguistic and religious political parties
in the Dutch, Belgian and Swiss consociational systems.
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These elites are able to present and defend their perceived ‘national
interests’ above all other types of political conflict at the European level.
This facilitates the calculation of winners and losers of policy proposals
along national rather than transnational/socioeconomic lines. The need to
secure cross-class support in national elections ensures that national
governments defend the interests of all their constituents over interests
in other member states that may be closer ideologically. For example, a
French Socialist government would defend French business interests
against the interests of the working class in another member state. The
result is an EU policy process with the primary intention of accommodat-
ing all national interests rather than all transnational ones.

This consociational model of nationally-segmented interest intermedia-
tion is different to the classic inter-state bargaining in international
organizations. In international organizations, national governments ne-
gotiate as if outcomes are zero-sum (about dividing-the-pie), and can
always exit the organization if the costs of defeat are too great. In the EU,
in contrast, there is a high level of mutual interest amongst the elites of the
national groups, who consequently perceive the policy process as a
positive-sum exercise (about increasing the size of the EU pie). Moreover,
exit from the consensual pattern of decision-making has a high price for all
national groups, as they would be unable to maintain the same level of
social and economic development outside the EU system. The result is a
‘symbiotic’ relationship where the national groups have an interest in
promoting the role of the EU, and the EU has an interest in preserving the
existence and autonomy of the national groups (Taylor, 1996, p. 91).

Finally, the role of national executives in the EU policy process is similar
to the role of substate executives in a ‘cooperative federal’ system: where
substate executives participate directly in the adoption of central govern-
ment legislation, and are responsible for the implementation of central
government policies (see for example Scharpf, 1988). Nevertheless, there
are some subtle differences between ‘national’ consociationalism and co-
operative federalism. In cooperative federal systems, substate executives
are represented because they are the formal organs of the state at the lower
level; they do not claim a specific legitimacy for this role as representatives
of cultural interests. In the EU, in contrast, national governments are not
only the substate executives of the EU system; as representatives of the
collective interests of their constituents, governments are also the ‘peak
associations’ of the European nation-states. And it is for this latter reason
that national administrations play such a central role at every level of the
EU policy process: a means of legitimizing the EU system. In this way,
consociationalism has the same logic as corporatism: if all sides of the
dominant social division can be incorporated in collective decision-
making, the outcome will be accepted by all.
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Explaining the pattern of interest representation

This complex system of European-level interest articulation and inter-
mediation has evolved through an interaction between the growing
demand for participation by non-state actors in the EU decision process,
and the supply of formal and informal channels of representation by
supranational governmental officials. The goals of these actors have
remained stable: for interest groups, policy outcomes close to their
interests; and for EU governmental actors, more power in the EU decision-
making process. However, the strategies of the actors have evolved in
response to the changing ‘structure of opportunities’ in Europe in the last
two decades.

Demand for representation: globalization and
Europeanization

On the demand side, public and private interests in Europe have faced a
transformation in economic and political institutions since the 1960s. First,
the globalization of the economy — through the expansion of cross-border
trade and capital movements — has challenged the traditional patterns of
capital-labour relations in Europe. The removal of tariff barriers, and the
resultant globalization of product markets, has forced individual firms
who compete in international markets to pursue new competitive strate-
gies. Freed from restraints on capital mobility, these strategies have
included cross-border relocation, merger, joint ventures, specialization
and diversification. As a result, companies have had to become multi-
national to survive.

This has produced new relationships between economic and govern-
mental actors. Multinational firms are less interested in securing ‘national’
defence of their products and markets than transnational policies that
allow them greater freedom to increase productivity. Instead of lobbying
politicians for ‘national protection’, therefore, companies are increasingly
interested in lobbying politicians and regulators to secure neo-liberal and
deregulatory policies. From an individual firm’s point of view, the rewards
from national corporatist bargaining with governmental and labour actors,
and even membership of ‘national’ peak associations of business, have
receded as the benefits of private action have increased. As we showed
above, in the last ten years individual companies in Europe have become
less interested in national policy processes and national business associa-
tions, and more interested in approaching market regulators privately and
directly, whether at the regional, national, European or international levels
and even in other national systems.
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This consequently undermines the ability of national state officials to
incorporate business actors in consensual models of interest intermediation
in the national system (Streeck and Schmitter, 1991; Crouch and Menon,
1997). Also, as business interests exit there is little incentive for govern-
ments to start talking to the other side. Moreover, whereas individual
companies possess the resources to organize at new levels of politics,
labour and other public interests need collective organizations to secure
substantial resources. But transnational collective organizations cannot be
created without genuine transnational solidaristic bonds, which are far
from apparent as was illustrated in the previous chapter.

Second, the opportunity structure for social and economic interests in
Europe has also transformed through the accumulation and concentration
of market regulation functions at the European level: most notably in the
Commission. Firms are not interested in the large public spending
priorities, such as health, education and welfare, which are still controlled
by national governments. What they are interested in, and why they began
to be interested in politics at the domestic level in Europe in the first few
decades of the postwar period, are rules governing the production,
distribution and exchange of goods, products and services in the market-
place. Multinational corporations were quick to realise that centralization
of market regulation in the EU institutions would significantly reduce
transactions costs for business in Europe. Individual companies were
consequently some of the most vocal proponents of the single market,
and since the establishment of the single market the position of Brussels at
the centre of multinational lobbying strategies has been confirmed.

However, with a single political centre regulating the European market,
the cost of mobilization of non-business interests has also reduced. Instead
of trying to prevent industry-wide cost-cutting in several European states
by a coordinated transnational plan of action, public interests can go
straight to Brussels to campaign for their causes. For example, against the
deregulatory policies of the British Conservative governments in the 1980s,
the British trade union movement became one of the strongest financial
sponsors and political backers of the activities of the ETUC. Similarly, it is
much cheaper for environmental and consumer groups to defend their
interests in Brussels than in every national capital.

As a result, similar factors explain the desire of private and public
interests to want to be organized at the European level (cf. Jordan, 1998).
Driven by economic globalization, private companies have abandoned
national interest intermediation in favour of direct action at the European
level to promote market liberalization. Driven by political Europeaniza-
tion, diffuse interests have discovered Brussels as a new political centre in
the pursuit of European-wide social interests, as an adjunct and sometimes
substitute for national structures of interest intermediation.
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Supply of accommodation: policy expertise and legislative
bargaining

However, without corresponding interest from European decision-makers,
these new interest group strategies would have been ineffectual and short-
lived. The fact that all forms of EU lobbying have increased suggests that
the demand for representation was met with a concomitant supply of
access to the policy process by political actors in the EU institutions
(Pollack, 1997b; Cram, 1998).

As discussed throughout, the key institution in the supply of access for
non-state interests is the Commission, which grants private interest groups
access in exchange for specific information and expertise. Given the size
and complexity of the task of regulating a single market of over 300 million
people across 15 existing national regulatory systems, the Commission is
an extremely small bureaucracy. ‘Not surprisingly, officials often lack the
necessary detailed expertise and knowledge of sectoral practices and
problems’ (Mazey and Richardson, 1997, p. 198). The Commission has
even sought to formalize this process. As a guide to Commission staff, the
Commission has drawn up directories listing all known national and
European-level interests groups by policy area, as part of a ‘procedural
ambition’ to maximize Commission consultation with European civil
society. In addition, where the Commission identifies that a European-
level group is missing, it attempts to create and sustain one. The
Commission has also adopted the British practice of publishing ‘Green
Papers’ — preliminary legislative proposals — as a means of opening up the
debate about EU policy to a wider audience. The Commission refers to this
overall strategy as an ‘open and structured dialogue with special interest
groups’ (European Commission, 1992; McLaughlin and Greenwood,
1995).

The European Parliament has pursued a similar strategy to the Commis-
sion. Although not responsible for policy initiation, the Parliament
requires detailed policy expertise to be able to scrutinize the behaviour
of the Commission and compete with the Council in the legislative process.
Whereas the Council has national public administrations to supply
information, individual MEPs have limited research budgets. Conse-
quently, in the process of writing reports and proposals for EP resolutions,
rapporteurs seek out key interest groups to canvass their views. Indeed,
some EP reports have even been written by representatives from European
interest associations. Not surprisingly, then, in a recent survey of MEPs
relations with interest groups, Kohler-Koch (1997) found that MEPs value
‘gaining expert knowledge’ as the primary purpose for meeting a lobbyist,
rather than ‘nationality’, ‘relating to constituency’, ‘personal acquaintance’
or ‘political allegiance’. The result is a myriad of lobbyists lining the
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corridors of the Palais de Europe during EP plenary sessions in Strasbourg
and the Espace Leopold during EP committees meetings in Brussels.

Nevertheless, the primary motivation behind the supply of representa-
tion on the part of the Commission and the Parliament is the ongoing
power game in the EU legislative process (cf. Cram, 1998). In other words,
information and expertise matter, but only as a way of increasing the
chances of securing what Commission officials and MEPs want from the
EU legislative process. Interest groups possess what Greenwood (1997, pp.
18-23) calls a set of ‘bargaining chips’, that they offer actors in the EU
political process. In addition to information and expertise, these include
the ability to influence the national member organizations of a European
association and the ability to help in the implementation of policy. Both
these can be used by the Commission and the Parliament to undermine
opposition to a proposal in the Council. For example, the German
government would be reluctant to oppose a legislative initiative if the
Commission or Parliament can demonstrate that the key German interest
groups support the initiative, and are willing to facilitate the transposition
of the policy into national practice.

Whereas the mobilization of national loyalties and interests strengthens
the position of national governments in the Council, the mobilization and
incorporation of transnational interests strengthens the hand of the
supranational institutions. As a result, the institutional structure of the
EU system provides an incentive for the Commission and the Parliament to
supply negotiating space and resources to groups that represent transna-
tional socioeconomic constituencies, which includes the labour movement,
environmentalists and consumers as well as individual companies and
business organizations.

Conclusion: a mix of representational styles

The system of interest representation at the European level is complex and
opaque. Business interests, with greater immediate incentives and
substantially more financial and political resources than public interests,
are particularly capable of navigating this complex system. The practical
result may hence be little different to primitive pluralism, where there is
little countervailing power to block manipulation of the political process
by the owners of capital. Without cohesive European political parties to
promote their interests through formal channels of representation, public
interests will always struggle to compete with the more highly organized
and resourced business lobby. This vision of Europe dominated by an
alliance of big-business and right-wing governments against the people of
Europe was a common criticism by left-wing parties and Marxist scholars
in the 1970s and early 1980s (for example Holland, 1980).
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However, national interests are also privileged as a result of the
institutionalization of consociational practices: such as committees of
national experts, and bargaining in the Council. Policies are never adopted
without the consent of a large majority of national groups. Consequently,
where these national constituencies are closer to labour or public interests,
business groups cannot monopolize the policy process. For example,
viewed from Britain, where business interests dominated the 1980s, the
EU policy process appears to replicate the continental corporatist model;
whereas from Denmark, where public interests have managed to secure
high levels of labour, environmental and consumer protection, the EU
appears to favour Anglo-Saxon pluralism.

A further brake on pluralism is the increasing organization and
participation of public interests at the European level. On the one hand,
the centralization of market regulation policy competencies in Brussels
provides a centre for social movements at the European level. On the other
hand, the process of institutional competition provides an incentive for the
Commission and Parliament to formalize neo-pluralist and corporatist
practices. Promotion of transnational alliances spanning both sides of a
policy debate strengthens the credibility of these supranational actors
against the Council in the day-to-day legislative process. Also, by fostering
the emergence of socioeconomic allegiances that cross-cut national divi-
sions in Europe, these strategies promote medium- and long-term support
bases for the Commission and the Parliament.

Nevertheless, this incorporation of multiple actors in the EU policy
process may lead to policy immobilisme. The constant interaction between
consociational accommodation of national interests and pluralist, neo-
pluralist and corporatist intermediation of transnational socioeconomic
interests is slow, opaque and unpredictable. Without a dominant executive
actor, such as a president or governing political party, who is the ultimate
arbiter, any well-connected group of interests can block a policy initiative.
Nevertheless, the EU has been able to incorporate a wide variety of
interests in the policy process and still produce significant policy outputs
(see Chapters 7, 8 and 9 especially).

At the national level, interest representation exists side by side with the
formal channels of representative government, via party competition and
elections. As the previous chapter has shown, the EU does not have a real
system of ‘competitive party government’. However, interest groups may
provide a way of bringing the EU ‘closer to the citizen’. Schmitter (1996)
consequently proposes a way of doing this, where EU citizens are able to
choose which interest groups should receive funds from the EU budget to
represent them in the policy process. But, if EU citizens were ready for such
a scheme, they would also be ready for European-wide competitive party
democracy.
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Explaining EU regulatory policies

Conclusion: neo-liberalism meets the social market

Modern studies of public policy differentiate between three basic types of
economic policies: (1) market regulation; (2) budgetary allocation and
redistribution; and (3) macroeconomic stabilization (see for example
Musgrave, 1959; Lowi, 1964). The EU supplies all three of these policy
types: this chapter deals with market regulation, Chapter 9 tackles
redistribution, and Chapter 10 looks at the macroeconomic issues involved
in economic and monetary union.

Approximately 80 per cent of all social, economic and environmental
regulation applicable in the member states is adopted through the EU
policy process. This chapter analyses these policy outputs, and seeks to
explain how the EU policy process works in the adoption of regulation
policies. To help in this task, we shall first look at some general political
science explanations of regulation and regulatory policy-making.

Theories of regulation

Economic policies have two possible effects: redistribution and efficiency.
The difference between these is illustrated in Figure 8.1. In this
hypothetical society there are two citizens, A and B, and the current
government policy, X, produces benefits of AX and BX for the citizens.
The government considers two possible policy changes: Y and Z. A move
to policy Y would have a redistributive outcome: making citizen A better
off (by AY — AX) but citizen B worse-off (by BY — BX). In fact, any policy
change along the line that goes through X and Y would mean a
redistribution of benefits from one citizen to the other. In contrast, a move
to policy Z would benefit both citizens (by AZ — AX and BZ — BX,
respectively). In fact, any policy change from X to somewhere in the
shaded area would make one citizen better off without making the other
worse off. This is known as a ‘pareto-efficient’ outcome {(after the Italian
sociologist Vilfredo Pareto).
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Figure 8.1 Difference between redistributive and efficient policies

A

Benefit to
Citizen A [

example of a ‘redistributive’ policy

example of an ‘efficient’ policy

Al - "
BY BX BZ Benefit to
Citizen B

Producing outcomes that are in the interests of everyone (the ‘public
g y p

interest’) is the traditional aim of regulatory policies (Mitnick, 1980;
Sunstein, 1990). In neo-classical economic theory, free markets are
naturally pareto-efficient, but in the real world there are numerous ‘market
failures’. But, ‘regulation’ can be used to correct these markets; for
example:

Technical standards and consumer protection standards enable
consumers to gain information about the quality of products which
would otherwise not be available.

Health and safety standards and environmental standards reduce the
adverse effects {‘externalities’) of market transactions on individuals not
participating in the transactions.

Competition policies prevent monopolistic markets from emerging,
market distortions (through state subsidies), and anti-competitive
practices (such as price collusion).

Industry regulators, through such instruments as price controls, ensure
that ‘natural monopolies’ operate according to market practices.
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However, if economic policies are made by ‘majoritarian’ institutions,
such as parliaments or governments, they will tend to be redistributive
rather than efficient. These institutions are controlled by political parties,
who will try to achieve policy outputs that benefit their supporters (see
Chapter 6). Electoral majorities do not include the losers of the electoral
contest. Unrestrained parliamentary majorities consequently tend to pro-
duce policies that redistribute resources from the losing minority to the
winning majority (Lijphart, 1994; Majone, 1998). Madison hence argued
that the ‘tyranny of the majority’ must be constrained if the public interest
is to be protected.

Consequently, if regulation is to produce pareto-efficient outcomes, it
should be made by ‘non-majoritarian’, or ‘independent’, institutions. As
early as the 1880s, the US government established independent agencies to
regulate the US market (Skowronek, 1982), and European governments
began to take similar steps in the 1980s (Majone, 1994). At the domestic
level, independent agencies have been set up to regulate industries that
were previously publicly owned, and at the EU level the Commission has
been delegated the responsibility for regulating the single market. How-
ever, this traditional ‘public interest’ justification of regulation is essen-
tially ‘normative’ (Joskow and Noll, 1981). Contemporary political science
also analyses policy outputs using ‘positive’ theories. The first (and most
enduring) positive approach was Stigler’s (1971) so-called ‘economic
theory of regulation’, in which regulation is ‘demanded’ by private
interests and ‘supplied’ by politicians.

On the demand side, applying Olson’s (1965) theory of interest-group
organization, certain interests groups are more able to mobilize to
influence regulators than others (see Chapter 7). For example, the cost
to a monopolistic firm of a price control is large (selective), whereas the
benefit to an individual consumer or taxpayer is small (diffuse). Conse-
quently, producer groups (business interests) are more able to exert
influence on regulators than diffuse ‘public’ interests, such as consumers,
taxpayers, environmentalists or employees. On the supply side, using
Downs’s (1957) theory of electoral politics, Stigler assumed that politicians
primarily seek reelection. Politicians recognise that regulations impose
costs on some voters and benefits for others, and that groups that are the
subject of regulation tend to have more resources available to finance
politicians’ campaigns. The general voter tends to be ‘rationally ignorant’
about the details of specific regulatory policy proposals, and, as a result,
politicians have an incentive to supply regulatory policies to producers.
Stigler (1971, p. 94) consequently concludes that ‘as a rule, regulation is
acquired by the industry and is designed and operated primarily for its
benefit’.
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This positive theory consequently leads to directly opposing conclusions
about how regulation should be organized to the traditional normative
analyses. However, the reality tends to be somewhere between these
perspectives (Peltzman, 1989). In practice, no single producer, industry
or profession is ever able to capture a regulatory agency completely, and
regulations are invariably supplied that provide at least some benefits to
consumers and other diffuse interests (see for example Stigler and Fried-
land, 1962; Jordan, 1972). In fact, as the losses to consumers increase, their
incentive to mobilize to prevent regulatory capture also increases (Peltz-
man, 1976; Becker, 1983).

In addition, these perspectives tend to ignore the role of institutions in
shaping the way regulators behave. Regulation is made in a complex
institutional environment, involving legislatures, courts, executives and
multiple regulatory agencies on multiple levels of government. For
example, in multilevel political systems, like the US and the EU, regulation
can be pursued at several levels of government. Given a choice, producers
would prefer to have market regulation done at the highest level of
government. First, because it is more expense to organize at a higher level,
it will be harder for diffuse interests to mobilize against producers at a
higher political level (cf. Cawson and Saunders, 1983; Dunleavy, 1997). For
example, at the national level in Europe, corporatist patterns of interest
intermediation enable trade unions and other public interest groups to
participate alongside firms in the policy-making process (see Chapter 7).
Second, at the higher level, there can be ‘competition” between different
local regulatory regimes which will enable foot-loose capital to ‘choose’
the least regulated regions and force governments to introduce dereg-
ulatory policies to attract capital (see for example Scharpf, 1997a).

However, the discretion of regulatory agencies can be limited through
institutional controls (as we saw in Chapter 2): a legislature can use a
variety of institutional mechanisms to ensure that a regulator does not
supply policies that are solely for the benefit of the subject producer. For
example, a parliament can specify the public interest criteria in a
regulator’s contract, choose a new head of the agency every few years,
and require the regulator to consult diffuse interests, and report to a
parliamentary committee and the media (cf. Fiorina, 1982; Weingast and
Moran, 1983; Moe, 1987; Horn, 1995). Nevertheless, if a regulatory agency
is tightly controlled by a legislative majority, we are back to where we
started: with a parliamentary majority using regulation as a means to
redistribute benefits to a particular electoral majority rather than in the
interests of all of society.

Consequently, regulatory policy-making is a struggle. Normative ana-
lysis tells us that if regulatory policies are to be efficient (in their attempts
to overcome ‘market failures’), they should be delegated to non-major-
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itarian institutions (such as the European Commission). However, once
this has been achieved, the subjects of regulation (producer groups) are
more likely to be able to influence regulators than public interest groups.
In addition, business interests will tend to demand institutional configura-
tions that allow them to ‘capture’ the regulator, such as regulatory
agencies at the highest political level. Faced with this situation, politicians
can introduce mechanisms to limit regulatory discretion. However, poli-
ticians like to provide policies that cater to supporters’ interests, and as a
result they might wish to allow regulatory capture by a particular sector of
the economy (such as the French agricultural sector or the British financial
services sector), if this sector is a powerful supporter of their party or
government. Alternatively, politicians could simply capture the regulatory
authority themselves: by reconnecting the regulator to a parliamentary
majority and dictating its policy outputs (for example, by limiting the
independence of the Commission).

Deregulatory policies: negative integration

The EU produces two different sorts of regulatory policies: negative
integration policies, through the removal of barriers to international trade
and competition; and positive integration policies, though the establish-
ment of new EU-wide regulations (Tinbergen, 1965; Scharpf, 1996).
Negative integration policies include the establishment of the single market
and competition policies. Because these policies involve the abolition of
national rules (and because neo-liberals are generally in favour of these
policies), they are often seen as ‘deregulatory’ rather than regulatory (see
for example Grahl and Teague, 1990).

The single market: the ‘1992 programme’ and beyond

At the Milan European Council in June 1985, the EU heads of government
adopted the Single European Act (SEA) and the Commission’s White Paper
on Completing the Internal Market (European Commission, 1985). The
SEA established the deadline of 31 December 1992 for the implementation
of the Commission’s proposals, and introduced a new institutional
mechanism for achieving this goal: through qualified-majority voting in
the Council and (in most areas) the cooperation procedure with the
European Parliament (see Chapter 3). The Commission White Paper set
out approximately 280 pieces of legislation that would be necessary to
complete the single market. This legislation covered three main areas:
physical barriers, technical barriers and fiscal barriers (cf. Pelkmans and
Winters, 1988).
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First, on physical barriers, the Commission proposed lifting controls on
the movement of goods and persons. By the end of 1991 the Council agreed
to abolish customs formalities, paperwork and inspections at borders
between the member states (amounting to approximately 60 million
documents a year). In October 1992, the Commission issued the Common
Customs Code, and customs barriers were then finally abolished on 31
December 1992. Eighty-one measures were also adopted by the end of 1992
on issues relating to the movement of agricultural produce and the
compensation of farmers at borders under the Common Agricultural
Policy. However, less progress was made on barriers to the movement of
persons: Britain, Ireland and Denmark refused to accept the abolition of
passport controls and the introduction of common visa requirements.
However, the other member states signed the Schengen Accord, and the EU
gained new institutional mechanisms and legal instruments to take action
in this area with the justice and home affairs pillar of the Maastricht
Treaty and the subsequent reforms to this pillar in the Amsterdam Treaty
(see Chapter 11).

Second, the Commission used the heading of technical barriers as a
catch-all category. On product standards, in 1979 the European Court of
Justice had ruled that any product meeting the standards of one member
state could be legally sold in another (in the Cassis de Dijon judgement —
see Chapter 4). Building on this principle of ‘mutual recognition’, the
Commission proposed a ‘new approach to technical harmonization’ (Pelk-
mans, 1990). This involved establishing mutual recognition as a basic
principle in the single market; restricting harmonization to minimum
technical and health and safety standards; contracting with pan-European
standard organizations — such as CEN (European Standardization Com-
mittee) and CENELEC (European Electrotechnical Standardization Com-
mittee) — to develop voluntary European standards; and introducing the
‘CE mark’ for products that met the essential European standards.

On public procurement, governments were prevented from favouring
home companies in government contracts. On the free movement of labour
and the professions, residency rights were extended to non-workers (such
as students and retirees); non-nationals gained access to state subsidies and
social benefits; and rules were established for comparing education and
professional qualifications. In the area of services, a host of directives were
passed on the liberalization of financial services, air, water and road
transport, and the opening-up of national telecommunications and televi-
sion markets. On the movement of capital, controls on the free flow of
capital between the member states were abolished. Finally, on company
law, various rules governing cross-border company activity were harmo-
nized (although a European Company Statute was not adopted), and
common rules on the protection of intellectual property were agreed.
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Third, to remove fiscal barriers the Commission proposed the harmo-
nization of value added tax (VAT) (‘sales tax’) and excise duties (on goods
like alcohol and tobacco). After protracted negotiations, the Council
adopted a framework for harmonizing VAT in October 1992 which
involved a standard minimum rate of 15 per cent in each member state,
the abolition of luxury rates (and lower rates on special items for a
transition period), and rules on where VAT should be paid (on cross-
border trade, for example, VAT is paid in the country of destination). Also
in October 1992, the Council agreed a harmonized structure for excise
duties: with the elimination of restrictions on cross-border purchases of
goods like alcoholic drinks and tobacco (for personal use), and the
eventual abolition of duty-free on planes and boats (in 1999).

However, the single market programme did not stop at the end of 1992.
The implementation and transposition of the legislative programme was
not completed on time, and many pieces of single market legislation
needed reforming and updating. In March 1992 the Commission conse-
quently set up the High Level Group on the Operation of the Internal
Market, chaired by Peter Sutherland (a former commissioner). The report
of the group, the so-called Sutherland Report, proposed more consultation
with the actors affected by single market regulation, greater access to the
EU decision-making process, and better cooperation between the Commis-
sion and national administrations to ensure that the uneven implementa-
tion of legislation does not create barriers to trade (Sutherland et al., 1992).
Acting on these recommendations, the Commission drafted an action plan
for the Single Market, which was adopted at the Amsterdam European
Council in June 1997. The Action Plan promised progress on two levels: a
rolling programme of simplification of single market legislation (the SLIM
programme — simpler legislation in the single market); and co-ordinated
efforts between the Commission and member states to secure the im-
plementation of existing legislation. To embarrass the member states into
action, in November 1997 the Commission launched a ‘Single Market
Scoreboard’. This is a record of the member states’ efforts to implement
single market legislation and the frequency of single market infringements
by each member state. As Table 8.1 shows, in May 1998, despite a high
level of transposition in each individual member state, almost 20 per cent
of single market legislation remained to be transposed in all the member
states, and between 1997 and 1998 several member states were consistently
in breach of single market rules.

Competition policies

Article 3(g) of the EC Treaty states that the EU shall include ‘a system
ensuring that competition in the internal market is not distorted’. To
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Table 8.1 The single market scoreboard, May 1998

Per cent of Infringement proceedings for
single market  breaches of single market rules,
legislation not May 1997-May 1998
Rank Member  transposed into Letters of Rulings of
state national law formal notice the EC]J

1. Finland 1.2 14 0
2. Sweden 2.0 17 0
3. Denmark 22 8 0
4. Netherlands 22 17 1
5.  Spain 33 45 3
6. United Kingdom 3.8 17 1
7. Austria 5.2 22 0
8. Ireland 5.4 9 1
9. Germany 5.4 45 7
10.  Greece 5.5 24 4
11. Luxembourg 5.6 7 0
12.  France 5.6 70 9
13.  Portugal 5.9 25 0
14. TItaly 6.4 50 9
15.  Belgium 7.1 22 6
EU total 18.2% 392 41

Note: *=per cent of single market legislation not transposed in all member states.
Source: European Commission (1998d).

achieve this goal, the Treaty includes a chapter on ‘rules applying to
competition’. These articles endow the Commission with powerful policy
tools to prevent anti-competitive practices from undermining free trade
and competition in the single market, including the ability to impose fines
(the highest was €75 million in a case in 1992). These primary laws have
been supplemented with a series of secondary regulations, and the result is
three main strands of EU competition policy:

o Anti-trust regulations — article 81 [ex 85] outlaws collusion between
companies to fix prices or control production to the detriment of trade
between the member states (except where it is in the public interest),
Article 82 [ex 86] outlaws unfair and predatory pricing, exclusive sales
agreements and discrimination on the grounds of nationality by large
firms with a ‘dominant position’ in a national market, and Article 86 [ex
90] requires member states to ensure that publicly-owned industries
abide by EU competition rules.
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® Merger control — in December 1989, the Council adopted the merger
regulation, which gave the Commission the power to scrutinize and
block mergers where the aggregate worldwide turnover of the
companies involved exceeds €5 billion, and the EU-wide turnover of
at least two of the companies exceeds €250 million (unless both
companies derive more than two-thirds of their EU-wide turnover
within one member state).

® Regulation of state aids — Articles 87 to 89 [ex 92 to 94] outlaw public
subsidies to industry that threaten competition and trade between the
member states (unless the aid promotes the interests of the Union or
specific sectoral or regional objectives).

Table 8.2 shows the procedures for decision-making in each of these
areas. Each year, the Commission undertakes approximately 450 new anti-
trust proceedings, 100 new merger proceedings (of which only 3—4 are
refused or ‘approved with conditions’), and 600 new state-aid proceedings
(of which only 5-10 result in negative final decisions) (cf. European
Commission, 1998e). This competition policy is very much based on the
US model of ‘anti-trust’ regulation; in fact US competition lawyers helped
draft the competition articles in the Treaty of Rome, and were eager to
prevent European cartels that would be protected in competition with US
companies. However, unlike US competition policy, which is concerned
with preventing anti-competitive practices in the private sector, EU
competition policy also deals with anti-competitive practices by govern-
ment-owned and government-subsidized businesses.

Nevertheless, for a variety of reasons, directorate-general IV has not
always pursued a policy of ‘perfect competition’, particularly in the
regulation of public sector industries. First, DGIV is constrained by the
lack of political power of the Commission against certain member states,
especially in the face of potentially high economic and sectoral costs of
competition policy decisions. Second, until the mid-1980s, most commis-
sioners responsible for competition policy where ideologically in favour of
promoting ‘Euro-champions’. However, the Commission’s status in com-
petition policy was enhanced as a result of the political commitment
behind the single market programme. In the wake of the Single European
Act, a series of commissioners responsible for competition policy — Peter
Sutherland (1985-89), Leon Brittan (1989-93) and Karel Van Miert (1993—
99) — eagerly sought opportunities to confront member states and multi-
nationals. This enabled them to raise the status of DGIV within the
Commission and further there own political careers. Responding to the rise
in cross-border mergers in anticipation of the single market and to heavy
lobbying by multinational firms (in the European Round-Table of Indus-
trialists), the member states finally adopted the merger regulation in 1989,



Table 8.2 Decision procedures under EU competition policies

Anti-trust

Mergers

State aids

Notification to
Commission

First stage

Second stage
(Initiation of
proceedings)

Final decision

Follow-up

1. notification by firms concerned
2. own-initiative of Commission
3. complaint by third party

Commission:

e case dropped or

e ‘comfort/discomfort letter’ or
e move to second stage.

Commission:

e case dropped (if firms have
responded to letter) or

® move to next stages

(Third stage):

Written reply from firms

Hearings with firms/third parties

(Fourth stage):

Consultation with member states

Advisory Committee Opinion

Commission:

e approval or

e exemption or

e prohibition (and possible fines).

Appeal to the EC]J

Mandatory notification within 1 week
of proposed merger, if: ecu Sbn
worldwide turnover & ecu 250m
EU-wide turnover

Commission (within 1 month):
o outside scope of regulation or
e approval or

e move to second stage.

Detailed appraisal
Advisory Committee Opinion

Commission (within 4 months):
e approval or

e conditional approval or

e prohibition.

Appeal to the EC] (within 2 months)

Mandatory notification of new
state aids or changes to existing
aids before implementation.

Commission (within 2 months):
® approval/no investigation or
® initiate proceedings.

Third parties invited to comment

Commission (within 6 months):
® approval or
e refusal.

Appeal to the EC]

Source: Procedures specified in regulations 17/62 (EEC), 99/63 (EEC) and 4064/89 (EEC).
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after over 15 years of negotiations. The regulation established a ‘one-stop-
shop’ system at the EU level, which would be run by the new merger task
force in DGIV.

Nevertheless, questions are continually raised over the ‘neutrality’ of
DGIV’s competition decisions. The replacement as competition commis-
sioner of Brittan, a Conservative neo-liberal, with Van Miert, a Belgian
Socialist, caused particular concern to several multinationals and national
competition agencies. Van Miert has since established himself as an arch-
defender of the consumer against uncompetitive practices by governments
and multinationals; but DGIV occasionally bows to political pressures,
and the competition commissioner can always be out-voted by his fellow
commissioners if the issue is highly politicized. For example, in 1998, the
EC]J ruled that the French government’s aid package to Air France, which
had been approved by DGIV, contravened EU competition rules, but,
against the arguments of certain commissioners (such as Brittan), the
Commission supported Van Miert’s proposal that Air France would not
have to return the funds. Consequently, a number of commentators and
national regulators argue that to prevent the political use of competition
policy, DGIV should be removed from the Commission bureaucracy and
established as an independent European Cartel Office, along the lines of
the German Cartel Office (Wilks and McGowan, 1995). This would allow
an independent competition regulator to simply ‘apply the rules’, while
leaving the definition of the rules to the political authorities in the Council,
European Parliament and Commission.

Impact of the single market: liberalization and regulatory
competition

The single market programme and EU competition policies have both a
‘direct’ and an ‘indirect’ impact on national sectors and industrial policies
(Helm and Smith, 1989). On the direct side, having taken over the
responsibility for regulating capital, goods and services from the member
states, the EU has liberalized trade between the member states and
liberalized competition within several national markets. On the indirect
side, through competition policies and regulations and directives that
supplement the operation of the single market, the EU has forced member
states to reduce their interventions in the economy. On this latter point,
under Article 86 [ex 90], DGIV has pursued a policy of ‘contestable
competition’: that national markets do not have to be perfect, but firms
(either domestically located or from other member states) must be free to
enter and leave the market without significant costs.
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The result has been a deregulation of a large number of industrial
sectors (Kassim and Menon, 1996), for example:

® Financial services — the banking, securities and insurance markets have
been opened to competition from other member states, which includes a
‘single passport’ for financial firms to operate anywhere in the EU and
reciprocal access to the EU market for services from non-EU states.

® Air transport — liberalization ‘packages’ were adopted in 1987, 1990 and
1992 and domestic air markets were opened to any EU-based airline
from April 1997, and through competition policy the Commission has
prevented consolidation where it would have created monopolies on
certain routes and forced governments to reduce state subsidies to their
airlines.

o Telecommunications — open competition in telecoms equipment was
agreed in 1988, competition in voice telephony and telex services was
established from 1993, and open competition in the supply of
infrastructure and the provision of all telecoms services in both fixed
and mobile telephony (‘open networks provision’) began in January
1998.

o Electricity supply — a directive was adopted in 1996 to liberalize national
electricity markets over a nine-year period, leading to vertical
disintegration in the industry (a separation of production, transmission
and distribution), which in most cases will mean privatization of
electricity production and supply.

Furthermore, the application of mutual recognition of national stan-
dards introduces the potential of competition between national rules and
regulators (Siebert, 1990; Neven, 1992; Hosli, 1995a). With open access to
any national market in the single market, firms could choose to be
registered in the member state with the lowest regulatory costs. The effect
could be a ‘race to the bottom’ or ‘social dumping’: where member states
are forced to reduce the regulatory burden on firms by lowering labour
standards and tax rates to attract capital (see for example Joerges, 1997).
In the US the notion that regulatory competition has a deregulatory effect
is known as the ‘Delaware effect’, after the East Coast state that
successfully used an absence of regulation to attract investment (Carey,
1974).

However, there has been little evidence of a Delaware effect in the EU
(Woolcock, 1994; Sun and Pelkmans, 1995). For most companies the costs
of regulation are marginal when making decisions about where to locate.
Far more important are proximity to markets, labour quality and financial
incentives from regional or central governments (Goodhart, 1998). In fact,
economic integration and regulatory competition can push the level of
regulation upwards. High standards can favour domestic producers in
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gaining access to foreign markets, resulting in a ‘race to the top’. For
example, California has been the leader in environmental standards both
nationally and globally in the US (Vogel, 1995). The same is true in sectors
were there is international cooperation between the EU and the USA such
as in financial services, where higher standards became the norm (Genschel
and Pliimper, 1997).

It is too early to tell whether the ‘Delaware’ or ‘California’ effects are
most prevalent in the EU. What is certain, though, is that economic and
monetary union will facilitate further regulatory competition as a result of
the reduction in transactions costs resulting from exchange-rate stability
and greater price transparency in regulatory costs. Consequently, the single
market combined with monetary union is likely to have a broad impact on
national macroeconomic policies, forcing member states to hold-down tax
rates on capital and non-wage labour costs (Krugman, 1987; Scharpf,
1997a).

In sum, the single market was set up with a ‘pareto-efficient’ policy aim:
where every member state, industry, consumer and citizen will benefit
from the economies of scale in a larger market and the efficiency effects of
trade and market liberalization (Cecchini, 1988; Smith and Wanke, 1993).
Also, the single market and EU competition policies were established to
tackle market failures — where harmonized standards for goods and
services reduce information asymmetries; and public procurement rules,
state-aid regulations and merger controls address the problem of market
power (Gatsios and Seabright, 1989; Pelkmans, 1990). Nevertheless, by
tackling these issues at the European level, the ability of national
administrations to use rules and goods and services to achieve value-
allocative goals is reduced: such as protection of a particular industry, high
labour and other process standards, or culturally-specific product stan-
dards. Hence, as Dehousse argues (1992, p. 399): ‘It is difficult to avoid the
conclusion that the combined effect of market integration and power
fragmentation is to make government intervention more difficult’.

Reregulatory policies: positive integration

The EU has also developed a series of ‘positive integration’ policies as a
conscious supplement to the single market programme: the most
significant of which are environmental policy and social policy. Because
these policies replace previous national rules with common EU rules, they
can be seen as ‘re’-regulatory policies. However, these policies are not only
regulatory, because they are not intended to secure purely pareto-efficient
outcomes, they involve choosing values that are preferred by some citizens
and not others. As Easton (1965, p. 50) explains:
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An allocation may deprive a person of a valued thing already possessed,
it may obstruct the attainment of values which would otherwise have
been attained, or it main give some persons access to values and deny
them to others.

As a result, EU environmental and social policies may not redistribute
resources, but they do produce a reallocation of values in European
society.

Environmental policy

Although not originally mentioned in the Treaty of Rome, in 1972 the
heads of government agreed to launch a series of environmental action
programmes. These culminated in the fifth action programme (on
‘sustainable development’), covering the period 1992-2000. Environmental
policy became a full competence of the EU with the Single European Act,
and was strengthened and extended by the Maastricht Treaty with the
introduction of majority voting in the Council on environmental
legislation and the principle of sustainable development as a central aim
of the EU. While allowing member states to apply higher environmental
protection standards, the Treaty requires the EU to develop common
environment policies which achieve ‘a high level of protection’, rectify
environmental damage at source, pursue preventative action, and are based
on the ‘polluter pays’ principle.

To this end, the main EU actions in the environment field have been as
follows:

e Air pollution — since 1970 the EU has adopted ever-stricter directives on
air pollution by vehicles, large combustion plants and power stations,
the Commission has proposed measures to phase-out chloroflourocar-
bons and to introduce an ‘energy tax’ on carbon dioxide emissions, and
there are EU rules on noise pollution by motor vehicles, aircraft,
lawnmowers, household equipment and building-site machinery.

e Waste disposal — since 1975 a series of directives have established EU
regulations on toxic and dangerous waste, the trans-frontier shipment
of hazardous waste, and the disposal of specific types of waste.

e Water pollution — since 1976 a number of directives have established
common standards for surface and underground water, bathing water,
drinking water, fresh water, the discharge of toxic substances (now
strictly controlled), and the EU has signed several international
conventions to reduce pollution in international waterways.

o Chemical products — following the industrial disaster in Seveso in 1977,
the EU adopted a series of directives regulating the use, storage,
handling, packaging and labelling of a wide variety of dangerous
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chemicals, and providing for a European inventory of all chemical
substances on the market.

e Nature protection — between 1982 and 1992, the EU adopted directives
implementing the international Convention on Trade in Endangered
Species (CITES), which established EU rules on the conservation of wild
birds, on the protection of natural habitats, and on scientific
experiments on animals, and the EU offers financial support for
projects to conserve natural habitats.

o Envirommental impact assessment — in 1985 the Council adopted a
directive, which has subsequently been extended, requiring environ-
mental impact assessments in all public and private industrial or
infrastructure projects above a certain size, and which require that the
public be consulted in the process.

o Eco-labelling and eco-audits — in 1992 the Council adopted a regulation
laying down rules for granting EU ‘eco-labels’ to environmentally-
friendly products, and in 1993 the Council adopted a regulation
establishing a voluntary environmental auditing scheme.

e European Environment Agency (EEA) — the EEA was set up in 1994 in
Copenhagen, and is responsible for collecting data and supplying
information for new environmental legislation, developing forecasting
techniques to enable preventative measures to be taken, and ensuring
that EU environmental data are incorporated into international
environmental programmes.

As a result, the EU has been able to adopt common environmental
standards on a wide variety of subjects. This fits the view that EU
regulation addresses market failures inherent in the single market (Gatsios
and Seabright, 1989; Eichener, 1997; Majone, 1996). First, environmental
pollution is an unwanted side-effect (negative externalities) of almost all
economic activity, affecting many persons not involved in the transactions
that produced the pollution. Second, without environmental standards and
environmental labelling, consumers lack the necessary information to
make judgements about the quality and environmental-friendliness of the
goods they buy. To limit these market failures, the EU has regulated
environmental standards at all stages of the economic process: from
production (such as chemical emissions), through distribution (such as
eco-labelling) and consumption (such as vehicle emissions), to disposal
(such as waste management).

However, there are several aspects of EU environmental policy that do
not fit this regulatory justification (Weale, 1996; Lee, 1997; Marin, 1997).
For example, EU environmental regulation covers far more than simply
cross-border pollution. The EU sets standards at both the national and
European levels, EU environmental regulations have almost universally
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been based on the ‘high standards’ of the most environmentally advanced
member states such as Denmark, Germany and the Netherlands, rather
than the ‘low standards’ of Britain, Ireland and southern Europe. The low
standards, in most cases, would have been sufficient to protect against
negative externalities and provided a degree of information to consumers.

Instead, environmental policy at the EU level is driven primarily by a
desire to prevent a ‘distortion of competition’ in the single market — an
ideological argument disguised as the need to address a market failure. The
Commission and the member states with strong environmental movements
and Green Parties have continually argued that the single market would
force them to lower their environmental standards to remain competitive.
These efforts have been supported by a highly developed environmental
movement at the European level — through such organizations as the
European Environmental Bureau and Greenpeace — whose lobbying
activities are heavily subsidized from the EU budget (see Chapter 7).
Hence, in this policy area, diffuse interests have equal access to regulators
as private sectoral and industrial interests (Pollack, 1997b, Webster, 1998).

In addition, in most cases the member states with lower environmental
standards have been willing to accept this argument. They are aware that
their publics support environmental issues being tackled at the European
level (see Chapter 5), and they are also aware that their industries will need
to meet high environmental standards to gain access to markets in North
America and Japan. The result, as Sbragia (1996, p. 253) points out is,
‘rather than “environmental dumping”, the Union’s policy-making process
has led to “up-market environmentalism”’. In other words, in the area of
environmental regulation, particularly in the case of product standards
(such as packaging and labelling rules), the EU has experienced a
California effect rather than a Delaware effect (Vogel, 1997).

Social policy
The Treaty of Rome provided for an EU social policy in several ways:

e a general objective of promoting ‘social progress and a high level of
employment’;

® a section in the main body of the Treaty allowing for closer cooperation
(by unanimity in the Council) in the improvement of living and working
conditions;

e a requirement that the member states secure equal pay for men and
women;

e a European Social Fund to help occupational and geographic mobility;
and

o the principle of free movement of workers, with rights to residence,
social security and non-discrimination in employment.
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Little progress was made on these issues in the 1970s and 1980s, except on
the coordination of social security systems for migrant workers and equal
pay for women.

However, EU social policy received a new impetus in the 1980s. Fearing
that the single market would primarily benefit capital rather than labour,
the French Socialists Francois Mitterrand (the French president) and
Jacques Delors (the Commission president) argued for a ‘social dimension’
of European integration. As a result, the Single European Act provided for
the harmonization of health and safety standards at work using qualified-
majority voting in the Council and a ‘social dialogue’ between the two
sides of industry in the preparation of legislation (as represented by the
European labour, business and public employers associations) (see Chapter
7). In December 1989, 11 member states (excluding Britain) signed the
Commission’s proposed Charter on the Fundamental Rights of Workers
(the “‘Social Charter’), which listed 47 actions for the establishment of a
social dimension of the single market programme, that the Commission
then turned into legislative proposals in the subsequent Social Action
Programme.

In negotiating the Maastricht Treaty in 1992, a majority of member
states proposed incorporating the aims of the Social Charter into the EU
Treaty, and qualified-majority voting in the Council on most social policy
issues. However, the British Conservative government vetoed this propo-
sal. The solution was a separate Agreement on Social Policy between the
other 11 member states. This ‘Social Protocol’ provided for qualified-
majority voting in areas such as working conditions and workers’
consultation, unanimity-voting in more sensitive areas like social security,
and greater consulting of the social partners in the drafting of social
legislation, including the possibility of ‘Euro-agreements’ between the
social partners taking the place of legislation. Nevertheless, in December
1997 the British Labour government agreed to the Amsterdam Treaty
which incorporated the Social Protocol into a new Social Chapter of the
EU Treaty. The Amsterdam Treaty also included provisions for coopera-
tion between the member states to combat unemployment (article
125-130). The Treaty bases and decision-making procedures for passing
EU social legislation following the reforms of the Amsterdam Treaty are
shown in Table 8.3.

Despite the above, examples of EU social legislation have been few and
far between in comparison to environmental legislation. The main recent
developments in EU social policy have been as follows:

e Free movement of workers — residency rights have been extended to
students, retirees, ex-employers and the self-employed, but there are
repeated problems with the application of freedom of movement of
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persons, and migrant workers do not have fully equal social rights (see
Chapter 11).

® Health and safety at work — directives have been passed establishing a
general health and safety framework covering all the main sectors and
specialized rules for particular industries and health and safety
protection for part-time workers, and in 1995 the Commission proposed
a Medium-Term Action Programme for Health and Safety at Work
1996-2000.

o Working conditions — directives on the protection of pregnant women at
work and the provision of proof on an employment contract were
adopted in 1991 and 1992 respectively, but the working time directive
was delayed until 1993, the directive on parental leave was passed under
the Maastricht Social Protocol in 1996 (without the UK), and the
directive on equal rights for temporary workers was held up until 1996.

o Worker consultation — despite repeated proposals by the Commission
since the 1970s on rights of workers’ consultation and participation in
company decisions, the works council directive was not adopted until
1994, and only then under the Maastricht Social Protocol (without the
UK).

e Equality between men and women — little new legislation has been
adopted on sexual equality since the mid-1980s, but the Commission
proposed a fourth community action programme on equal opportunities
for men and women (1996-2000), which includes a draft directive on the
burden of proof in sexual discrimination at work and a series of draft
recommendations relating to the involvement of women in the
workforce.

o Unemployment — following the Commission’s 1993 White Paper on
Growth, Competitiveness and Employment, unemployment has been
high on the EU agenda, but the member states disagree over how best to
achieve this (through supply-side policies or labour market ‘flexibility’),
and the capacity in the EU in this field is restricted to agreeing non-
binding targets and guidelines (in the new Employment chapter).

As this shows, social legislation at the EU level is far from the traditional
‘social policy’ of domestic ‘welfare states’: where the state takes on the
responsibility of supplying social goods, such as social insurance, health
care, welfare services, education and housing (for example, Titmus, 1974).
These core redistributive powers remain firmly under the control of
national administrations (although the EU does undertake certain direct
redistributive policies in other areas, see Chapter 9). Social policy at the EU
level is really ‘social regulation’: to address market failures rather than
redistribute resources between employers and workers or between rich and
poor (Majone, 1993a).
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Table 8.3 Treaty bases and decision procedures for EU social legislation

Treaty Policy issue Council Role of EP
article voting

Social Policy chapter (Title XI — chapter 1)

137(1) Health and safety at work QMV Co-decision
[ex 118] Working conditions
Information and consultation of
workers

Integration of persons excluded
from the labour market
Equal opportunities and
treatment of men and women
137(3) Social security Unanimity Consultation
[ex 118] Protection of workers where
their contracts are terminated
Representation of workers,
including codetermination
Conditions of employment for
third-country nationals
Financial contributions for
promoting employment
139 Contractual agreements between
[ex 118b] management and labour
— issues under Article 137(1) QMV None
— issues under Article 137(3) Unanimity None
141 [ex 119] Equal pay, treatment and QMV Co-decision
opportunities for men and
women

Other provisions in the Treaty

37 [ex 43] Safeguard of employment and QMV Consultation
living standards of farmers

40 [ex 49] Free movement of workers QMV Co-decision

42 [ex 51} Social security (necessary for Unanimity Co-decision
freedom of movement)

44 [ex 54} Freedom of establishment QMV Co-deciston

47 [ex 57] Mutual recognition of diplomas QMV Co-decision

71 [ex 75] Transport safety QMV Co-decision

94 [ex 100]  Harmonization of laws in the Unanimity Consultation
single market

95 [ex 100a] Harmonization of laws in the QMV Co-decision
single market

308 [ex 235] New policy competences for Unanimity Consultation
the EU

Note: QMV = qualified-majority voting (see Chapter 3). The operation of the
consultation and co-decision procedures is analysed in Chapter 3.
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As a result, the most developed areas of EU social policy are social
security rights for migrant workers, health and safety standards and
product safety standards (Eichener, 1992, 1997; Leibfried and Pierson,
1996). Social security for migrant workers increases the efficiency of the
labour market as part of the general single market goal; health and safety
and product standards reduce information costs to consumers and reduce
the external effects of production processes on the health of workers. The
costs of these standards are spread between all producers and consumers,
and the benefits are collected by all consumers and industrial workers.
Hence, both costs and benefits are diffuse.

The EU has been much less successful in adopting common rules relating
to working conditions and industrial relations, and in pursuing labour
market policies. On working conditions, few EU standards have been
agreed: for example, on working time, rights of part-time and temporary
employees and maternity leave. And, in contrast to health and safety
standards, these rules have not tended to apply the general standards of the
most advanced member states, but rather basic requirements with a high
degree of flexibility of application (Streeck, 1995, 1996; Armstrong and
Bulmer, 1998, pp. 226-54; Bastian, 1998). On industrial relations, there are
no common rules on worker consultation and codetermination, and the
works council directive only applies to large multinational firms and
allows a high degree of flexibility in its application (Rhodes, 1995; Falkner,
1996; Streeck, 1997). Finally, despite the Employment chapter of the EU
Treaty, the EU does not have the power to force member states to adopt
common labour market policies.

Again, this fits the ‘social regulation’ theory of EU social policy: these
policies are less about addressing market standards than applying parti-
cular ideological choices about the operation of European capitalism
(Teague, 1994; Jackman, 1998). Hence, policies on these issues at the
national level reflect the different levels of support for Socialist parties, the
varying power of national trade union movements and the historical
development of interparty and capital-labour compromises (see for
example, Esping-Anderson, 1990).

The EU’s reregulatory regime: between harmonization
and voluntarism

The result of this mix of environmental and social policies is a particular
EU reregulatory regime (cf. Scharpf, 1996; Kassim and Hine, 1998). First,
in a number of areas, EU reregulatory policies have led to the
harmonization of existing national regulations, or the establishment of
regulations where no existing national rules existed, into a single
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‘integrated’ European regulatory framework. This is particularly the case
in the area of ‘product standards’, such as technical specifications,
environmental protection and labelling and other consumer protection
rules. However, a single European-wide regulatory framework also covers
health and safety at work. Many of these areas fit the theory of regulation
as the redress of market failures.

Second, in several other areas, EU reregulatory policies have led to the
setting of common European norms and values which go well beyond the
narrow market failure justification of regulation. For example, in environ-
mental policy EU rules have established some of the highest standards in
the world and in social policy the EU has begun to regulate ‘process
standards’, such as workers’ rights and industrial relations practices.

Neverthless, on these issues the EU reregulatory regime is essentially
‘voluntarist’ (Streeck, 1995, 1996). As Streeck (1996, pp. 424-31) explains:

Neovoluntarism stands for a type of social policy that tries to do with a
minimum of compulsory modification of both market outcomes and
national policy choices, presenting itself as an alternative to hard
regulation as well as to no regulation at all. In particular,
neovoluntarism allows countries to exit from common standards . . .
Neovoluntarism would represent a break with the practice of European
welfare states, which is to create hard, legally enforceable status rights
and obligations for individual citizens and organised collectivities

Perhaps the only area of proactive EU social policy that does not fit this
neovoluntarism argument is on the equal pay, treatment and opportunities
for men and women: where EU rules and norms have been at the vanguard
of developments in the member states (Ostner and Lewis, 1995; Mazey,
1998)

Nevertheless, reregulatory policies do have a powerful indirect redis-
tributive impact, and are hence a form of ‘welfare state’ at the European
level (Leibfreid, 1992; Leibfried and Pierson, 1995; Montanari, 1995;
Goma, 1996; Scharpf, 1997a). The EU does not have the direct redis-
tributive capacity of national welfare states (see Chapter 9), but the
emerging EU reregulatory regime reflects a particular welfare compromise
at the European level that constrains existing welfare compromises and
choices at the domestic level. This places ‘downward’ pressure on states
with high labour market standards (such as Germany and Scandinavia),
and ‘upward’ pressure on states with low labour market standards (such as
Britain and southern Europe). Moreover, these constraints on domestic
redistributive and value-allocative choices will be further reinforced as the
EU attempts to harmonize national fiscal policies in economic and
monetary union (see Chapter 10).
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Explaining EU regulatory policies

There are two main developments in EU regulatory policies that need
explaining;:

e why has the EU been more able to adopt deregulatory (‘negative
integration’) than reregulatory (‘positive integration’) policies; and

e within the area of reregulation, why has the EU been more able to adopt
‘product standards’ (such as environmental standards) than ‘process
standards’ (such as labour market regulations)?

In answering these questions, scholars of the EU have focused on four
different aspects of the EU policy-making process: (1) the ‘demand’ for EU
deregulation and reregulation by national governments; (2) the ‘demand’
for EU deregulation and reregulation by private interests; (3) the ‘supply’
of regulatory policies and policy ideas by the Commission, and the
different ‘policy-styles’ in Brussels; and (4) the institutional constraints on
this demand and supply in the EU legislative process. Each of these will
now be discussed.

Demand for regulation: intergovernmental bargaining

With the SEA, the member governments of the EU agreed by unanimity to
the creation of the single market. This consensus for a deregulatory project
at the European level arose from a new ideological compromise that
emerged in the mid-1980s (Cameron, 1992; Garrett, 1992). On one side, the
British Conservative government, led by Margaret Thatcher, saw the single
market as a way of exporting the British deregulatory model to the
Continent. On the other side, following the failure of Mitterrand’s
‘socialism in one country’ experiment in the early 1980s, the French
Socialist government saw the single market as a means of developing
Europe’s industrial competitiveness and capacity against the United States
and Japan. For Mitterrand and the other Socialist governments, liberal-
ization of intra-EU trade and deregulation of national markets was a
necessary evil to reap the long-term benefits of lower transactions costs
and higher economies of scale. In other words, once the single market
project was perceived as pareto-efficient, the benefits of collective action
outweighed the costs (cf. Moravesik, 1991, 1993). The EU governments
consequently agreed to delegate powers to the Commission to propose a
plan to complete the single market.

However, parallel to the deregulatory project of the single market, the
Socialist governments also argued for EU environmental and social
policies, and attempted to include provisions in the SEA to secure these
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Figure 8.2 Intergovernmental bargaining on product and process regulations

A. Product Regulations B. Process Regulations
Poor countries Poor countries
L
H
NA NA
Rich countries Rich countries
L
H

Note: NA =benefits of non-agreement; L = benefits of agreement on low standards;
and H = benefits of agreements on high standards.
Source: Scharpf (1996).

ends. But, as Scharpf (1996) explains, consensus support is more easily
achieved on ‘product’-related regulations (such as environmental product
standards, technical standards and product safety) than on ‘process’-
related standards (such as working conditions and industrial relations
rules). As Figure 8.2 shows, on product regulations, rich countries prefer
agreement on ‘high standards’ while poor countries prefer agreement on
‘low standards’; but both states prefer either ‘low’ or ‘high’ standards (or
some location between the two) to ‘non-agreement’. On these issues, the
continued existence of different national rules would lead to significant
market failures in the single market (distortions of competition, negative
externalities of cross-border pollution and information asymmetries)
(Majone, 1993a, 1996). The same situation exists for a specific category
of process standards — health and safety rules and certain environmental
standards — where negative externalities are high (Scharpf, 1997b).
Consequently, there is broad support for the reregulation of product
standards (and certain specific process standards) at the EU level to a
relatively high level. This enables the member governments to agree to
delegate powers to the Commission to initiate policy ideas in this area and
introduce majority voting in the Council to increase the efficiency of
decision-making on these issues. As a result, on these issues the ‘leaders’
are able to drag the ‘laggards’ along (Heéritier, 1994; Heritier, Knill and
Mingers, 1996; Sbragia, 1996; Liefferink and Andersen, 1998).
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On process regulations, in contrast, rich member states (and especially
when Socialist parties are in power) fear that regulatory competition will
force them to lower their standards — leading to ‘social dumping’. Ideally,
then, rich states want high process standards imposed at the EU level, but
if this cannot be achieved rich countries prefer non-agreement to common
low standards, as this will enable them to maintain their high standards
and compete over productivity. On the other hand, poor countries favour
non-agreement over either low or high standards, as this will enable them
to offer cheaper production costs to footloose capital. Hence, the outcome
on these issues is ‘non-agreement’: an acceptance of existing national
‘regulatory diversity’ on workers’ rights (and process-related environmen-
tal standards that do not address market failures); and a resistance by
several members states to qualified-majority voting in the Council on these
issues (Lange, 1993; Golub, 1996b, 1996c; Héritier, 1996).

Demand for regulation: private interests and Euro-pluralism

In opposition to this ‘intergovernmentalist’ account, other scholars
emphasise the role of private (non-state) interests in promoting European
integration and influencing the EU policy process (Sandholtz and Stone
Sweet, 1997). In this interpretation, variations in the development of EU
regulatory policies stem from the different levels of influence of business
interests and public interests in the EU policy process. As we saw in
Chapter 7, business interests are more organized at the EU level than
environmentalists, consumer groups and trade unions. There are three
reasons for this. First, as a result of the ‘logic of collection action’ (see
Chapter 7), business interests (who can reap specific benefits from the EU
policy process) are more able to secure the resources from their members
to lobby the EU than public interests (who can only obtain ‘diffuse
benefits’ from the EU policy process). Second, as the general theories of
regulation predict (see above), in multilevel political systems business
interests have a particular incentive to promote regulatory policies at the
higher level — they realise that they are more able to influence the policy
process at a higher level than their ‘opponents’. However, business
interests would also like to promote regulatory competition between the
different lower regimes, to facilitate downward pressure on domestic
regulations (Dunleavy, 1997). Third, business interests have a particular
incentive in the EU system to remove regulatory policy-making from the
national level: where ‘corporatism’ is the prevalent style of regulatory
policy-making (Streeck and Schmitter, 1991).

As a result, business interests, through the European Round-Table of
Industrialists (ERT) and other transnational business associations, lobbied
heavily for the single market programme to be promoted by the Commis-
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sion and adopted by national governments (Sandholtz and Zysman, 1989;
Cowles, 1995). Moreover, business interests were willing to tolerate the
regulation of common product-standards at a high level, as these are less
costly than process-standards, they reduce market distortions, and they
enable European products to be sold in the North American and Japanese
markets. In contrast, on process-standards, businesses in richer states
would like to see their standards lowered to increase their competitiveness,
and businesses in poorer states fear that EU rules in this area will impose
new production costs. As a result, the ERT and the Union of Industrial and
Employers Confederations of Europe (UNICE) have only been willing to
allow voluntaristic process regulations, as in the working time and works
councils directives.

Nevertheless, this Stiglerian ‘capture’ of the EU regulatory process by
business interests is not complete. The Commission is a multiparty
institution (see Chapter 6), and Socialist commissioners {particular in the
social affairs and environment portfolios) have been eager to involve the
trade union movement and environmental and consumer groups in the EU
policy process, including funding their activities from the EU budget (see
Chapter 7). Likewise, Socialist governments in the Council (particularly
from states with high product standards) have continually supported the
Commission’s attempts to promote directives harmonizing product stan-
dards, as in the Social Charter. The result is the involvement of the
European Trade Union Confederation in pre-legislative bargaining with
UNICE under the Agreement on Social Policy (Rhodes, 1995). Without this
element of neo-corporatism at the European level, it is unlikely that the
Commission would have proposed and the member states would have
agreed to the several key process-related directives in the post-Maastricht

era: on parental leave, working time and works councils (Falkner, 1996,
1997, Pollack, 1997b).

Supply of regulation: policy entrepreneurship, ideas and
decision-framing

Nevertheless, policy outcomes are not only the result of demands by
governments and interest groups. Policy is also determined by variations in
the ‘supply’ of policies — through the initiation of policy ideas by the
Commission and the shaping of policy choices in the Brussels policy
process. For a number of reasons the supply of policies does not always
match the demand. First, the Commission’s institutional interests are
different from those of the governments. Like all bureaucracies, it has an
incentive to increase its own power and prestige in the policy process, and
once powers have been delegated to the Commission (for example for the
initiation of regulatory policies), the Commission has a degree of
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discretion in how it exercises these powers (see Chapter 2). Second, how a
policy issue is ‘framed’ can determine how actors order, up-date and act on
their policy preferences (Tversky and Kahneman, 1981; Riker, 1986;
Majone, 1989). And, by controlling the initiation of policy, the
Commission is free to frame policy issues in the way it perceives is most
likely to secure support in the legislative process. Putting these two
together, the Commission is a ‘policy entrepreneur’ (Kingdon, 1984):
selecting the policies that promote its interests; restricting the available
choices for governments; continually pressing and negotiating until it gets
what it wants; and involving other actors in the policy process to force
reluctant governments to accept its proposals (cf. Peters, 1992, 1994;
Richardson, 1996; Cram, 1997; Majone, 1996, pp. 74-8).

For example, in the White Paper on Completing the Internal Market, the
Commission proposed the ‘new approach to harmonization’. This was a
particular ‘cultural frame’: with the new method of harmonization for
rules of exchange {and rules of exchange concentrated in export-oriented
industries); mutual recognition for the establishment of property rights
(and applying to only a few industries, such as financial services and the
professions); and enforcement of these rules by national administrations
(Fligstein and Mara-Drita, 1996). Moreover, using the Cecchini Report on
the Cost of Non-Europe (Cecchini et al., 1988), the Commission made it
clear that the proposals of the White Paper would be beneficial to all
member states: hence, a pareto-efficient project. As a result, the Commis-
sion was able to overcome the deadlock in the Council over the achieve-
ment of one of the original goals of the Treaty of Rome (cf. Garrett and
Weingast, 1993; Dehousse and Majone, 1994; Pierson, 1996). Moreover, in
policing the operation of the single market the Commission has been
highly activist in extending EU competition rules to cover a wide variety of
public utilities (Schmidt, 1998).

A similar story can be told about advances in reregulatory policies,
where intergovernmental bargaining or business interest lobbying would
not have produced EU policies without the agenda-setting role and
strategies of the Commission (cf. Cram, 1993). On environmental issues,
the Commission proposed high standards and involved environmental
interest groups in EU decision-making to increase its prestige amongst the
‘green’ member states and to gain the support of the majority in the
European Parliament (cf. Eichener, 1997; Héritier, 1997; Lenschow, 1997,
Pollack, 1997b). On workers’ rights and worker consultation, the Commis-
sion proposed the ‘social dialogue’ as a conscious way of circumventing a
lack of consensus in the Council (Rhodes, 1995; Falkner, 1996). Also, in the
area of health and safety at work, the Commission deliberately promoted
the use of ‘scientific expertise’ through the comitology system (see Chapter
2). This gave particular credibility to proposals that many member states
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and business interests would otherwise have been reluctant to accept
(Eichener, 1997). All in all, by promoting innovative policy networks
and mechanisms of interest accommodation, and by controlling the supply
of expertise and information to national governments, the Commission has
found ways of forcing the hand of a reluctant Council. Héritier (1997)
consequently calls this ‘policy-making by subterfuge’.

Institutional constraints: legislative rules and political structure

The demand for and supply of EU regulation policies does not go on in an
institution-free environment. Contemporary ‘new institutional’ theories of
political science explain policy outcomes by focusing on how institutions
constrain, shape and channel political behaviour (cf. March and Olsen,
1989). These approaches tend to fall into two camps: ‘institutional rational
choice’ (for example Shepsle, 1989; Tsebelis, 1994) and a ‘historical
institutionalism’ (for example Thelen and Steinmo, 1992). However, these
two camps share many assumptions about the interaction between
institutions and actors’ preferences and about institutional choice, and
are hence much closer to each other than traditional rational choice and
structural-functionalist theories (Hall and Taylor, 1996). Following the
general political science vogue, a growing number of scholars of the EU use
these two new institutional theories to explain EU policy outputs (cf.
Pollack, 1996).

From an institutional rational choice perspective, the variations in the
rules of the EU legislative process produce variations in policy outcomes
(see Chapter 4). Where unanimity is required in the Council, as in the
consultation procedure, any member state can veto a policy proposal it
dislikes. But the agenda-setting power resides with the Commission, and
even the least pro-integration member states are often willing to consider
policy changes that are marginally more integrationist than the status quo
(of no EU regulation). Consequently, if the Commission proposes a policy
that the least pro-integration member states prefer to the status quo,
unanimity voting rules will not lead to ‘lowest-common-denominator’
outcomes {Garrett, 1992, 1995b; Tsebelis and Garrett, 1996). Furthermore,
under the cooperation procedure (and now the co-decision procedure),
where there is qualified-majority voting in the Council and the EP has a
powerful rule in the legislative process, the Commission or the EP can be
‘conditional agenda-setters’ (Tsebelis, 1994). As long as a majority in the
Council prefers a Commission or EP proposal to the status quo, the
minority will not be able to block it. This, then, goes some way towards
explaining why the EU has been able to adopt reregulatory policies in
health and safety and process-related environmental standards, which
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would not have been accepted under unanimity rules (cf. Golub, 1996b,
1996c; Weale, 1996; Gehring, 1997; Pollack, 1997a).

Historical institutionalists, on the other hand, tend to focus on the
structural properties of the EU system, and the resulting ‘path-depen-
dency’. For example, in Pierson’s (1996) account, because governments
have to be reelected every few years they tend to have short ‘time
horizons’. The Commission, in contrast, can take the longview. Also,
because different political parties win national elections, nationals govern-
ments in the Council do not have stable policy preferences, so that when
designing decision-rules and delegating powers to the Commission, the
Council does not tend to think about the long-term implications. This
consequently explains why governments were unable to predict how the
Commission and the EP were able to use qualified-majority voting rules to
achieve outcomes that were not intended when the governments adopted
the SEA. Using similar logic, Bulmer argues that different policy areas have
different ‘policy logics’ (Bulmer 1994; Armstrong and Bulmer, 1998, pp.
43-64). For example, there are different normative programmes associated
with different policy issues: the single market project is a ‘collective good’,
and environmental standards should be as rigorous as possible (cf.
Jachtenfuchs, 1995). Also, in an argument similar to the early neo-
functionalist theory of policy ‘spillover’, once the EU has become respon-
sible for regulation process-standards, it becomes a focus for societal
expectations and lobbying for the expansion of regulation into product-
standards.

Conclusion: neo-liberalism meets the social market

The single market has fundamentally changed the process of governance in
Europe. Rules on the production, distribution and exchange of goods,
services and capital are now predominantly set at the European level and
this has produced a particular regulatory regime in Europe which
combines ‘neo-liberal’ deregulation and ‘social-market’ reregulation.

The single market programme has had a powerful deregulatory impact.
‘Mutual recognition’ and the ‘new approach to harmonization’, combined
with EU competition policies, have led to the removal of tariff barriers
between EU member states and to the liberalization of most sectors of the
European economy. National governments are no longer free to use trade
barriers, state aids or special operating licences to protect their industries
from competition from firms in other EU member states. As a result, for
some on the left in Europe (particularly in Scandinavia, Britain and
France), the single market programme is a victory of the ‘neo-liberal
project’ (see for example Grahl and Teague, 1990).
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Nevertheless, there are important ‘re’-regulatory elements of the single
market regime. First, the harmonization of national product standards is
meant to achieve efficient policy outcomes: in the European ‘public
interest’. Instead of reducing rules applying to goods and services, the
EU has been particularly successful in establishing new EU-wide product
standards (such as vehicle emissions), and in most cases these new EU
standards are at higher levels than in most member states.

Second, the harmonization of process standards is meant to achieve
redistributive policy outcomes. These regulations do not redistribute
resources directly: by taking resources from one group (through taxation)
and giving them to another (through public expenditure). Nevertheless, EU
regulations on production processes have an indirect redistributional
impact — by imposing costs on producers and protecting the values and
interests of environmentalists, consumers, workers and other diffuse
interests. The redistributional impact of these rules has meant that
producer groups and centre-right political parties have mobilized to
prevent their harmonization at the EU level. But, where qualified-majority
voting has existed in the legislative process, and because the Commission
has been supported by a centre-left majority in the European Parliament,
these anti-regulation forces have been unable to block new ‘redistributive
coalitions’ being reestablished at the European level. This has been the case
in the area of health and safety at work and in numerous process-related
environmental regulations.

In contrast, where unanimity is required in the Council, centre-right
governments and business interests were able to block the adoption of EU-
wide process-standards (as in the areas of workers’ rights and industrial
relations). However, the Commission has used entrepreneurial strategies —
such as encouraging voluntary agreements between labour and business
interests at the EU level — to unblock the legislative veto. The final
legislation has had to be ‘neo-voluntarist’ (rather than strict harmoniza-
tion) to pass the Council. Nonetheless, these rules have begun to define a
regulatory regime at the EU level that is fundamentally different from neo-
liberalism. This regime establishes new rights and powers for diffuse
interests, and imposes additional costs on (particularly multinational)
European industries.

The forces of social democracy may have been in the doldrums in the
mid to late 1980s. However, Social Democrats and the interests they
represent remain a powerful force in Europe, and they are also increasingly
institutionalized at the EU level (see Chapter 6). Against Stigler’s theory,
the Commission has supplied regulation for both producer groups and
diffuse interests. Whereas some Commission directorate-generals are
heavily linked to transnational business interests, others are ‘captured’
by EU-level environmental, consumer and trade union groups. Also, as the
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European Parliament gains more power in the EU legislative process, these
groups can expect to secure more benefits, particularly if the Socialist
group remains the key agenda-setter within the EP. Finally, at the end of
the 1990s, electorates across Europe voted for governments who promised
to mediate the effects of trade liberalization on national welfare states.
The EU regulatory regime is a powerful constraint on domestic welfare
coalitions. But, reports of the demise of the European ‘social-market’
model as a result of the new EU regulatory regime are grossly exaggerated.
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Other internal policies

Explaining EU redistribution policies

Conclusion: a series of welfare bargains

Compared to national political systems, the capacity of the EU to
redistribute resources between individuals and states through taxation and
public spending is limited. The EU budget constitutes less than 2 per cent
of total EU GDP. However, for individuals, farmers, regions, states and
private organizations who receive money from the EU budget, the absolute
sums involved are quite considerable, and someone, somewhere in the EU
pays for these benefits. To help understand how EU expenditure policies
are made, and ‘who gets what and why’, we shall first take a look at some
general theories about public finances and redistribution.

Theories of public expenditure and redistribution

A common starting point for the analysis of public finances is Musgrave’s

(1959) famous three-fold typology of the goals of public expenditure:

o Allocation (or ‘efficiency’) — public expenditure is often used to address
‘market failures’ (also see Chapter 8), and in so doing is meant to
promote the ‘public interest’ rather than to achieve ‘winners’ and
‘losers’ out of the public purse.

® Redistribution — in stark contrast to this first goal, much of government
expenditure is for the specific purpose of redistributing resources from
one group of citizens or localities to another, for example through
‘progressive taxation’, social security expenditure and subsidies to poor
regions.

e Stabilization — public expenditure is also used to achieve macro
economic goals, such as lower unemployment, lower inflation and
higher productivity, either from the ‘demand side’ (by increasing welfare
spending) or from the ‘supply side’ (by increasing spending on
education, training, research and infrastructure).

241
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Table 9.1 Government expenditure in the EU and elsewbere

State GDP per Government % of central
head ($) expenditure as government
% of national expenditure on
GDP social services
(1995) (1960) (1995) (1995)

Sweden 23750 31.0 68.8 64.6
Denmark 29890 24.8 63.9 56.9
Finland 20580 26.6 58.7 63.5
Belgium 24710 30.3 56.4 7.2
France 24990 34.6 54.9 72.5
Netherlands 24000 33.7 54.4 68.7
Italy 19020 30.1 53.9 na
Luxembourg 41210 30.5 52.7 na
Austria 26 890 35.7 51.5 77.8
Portugal 9740 17.0 51.5 na
Germany 27510 32.4 49.0 na
Greece 8210 17.4 47.9 341
Spain 14580 n.a. 45.6 54.0
Ireland 14710 28.0 43.8 57.5
United Kingdom 18700 322 42.9 54.5
EU-15 average 21830 28.9 §3.1 55.6
United States 26980 27.0 33.5 55.0
Japan 39640 17.5 35.8 59.2

Source: Calculated from data in El-Agraa (1998), OECD.

Table 9.1 illustrates that public expenditure constitutes a major part of
GDP throughout the western world, and that there was a rapid growth in
public expenditure between the 1960s and the 1990s, particularly in
Europe. Nevertheless, richer states tend to spend a larger proportion of
GDP in the public sector than poorer states. For example, in 1995 most EU
states with a higher GDP per head than the EU average also had a higher
level of government expenditure as a percentage of GDP than the EU
average (cf. Scharpf, 1997a). Finally, a major proportion of public
expenditure goes on ‘social services’, such as social security, health care,
housing and education.

The traditional explanation for the development of the redistributive
powers of the state, through the growth of public expenditure, is
normative: to achieve greater equality (for example Marshall, 1950; Rawls,
1971). As Esping-Andersen (1990) famously observed, different normative
projects have created three different ‘worlds of welfare capitalism’:
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® a liberal regime, where ‘means testing’ is used to determine whether
individuals qualify for benefits and entitlements are stigmatized (as in
the United States);

® a corporatist (or Christian-democratic) regime, where the state provides
social insurance, benefits are primarily geared towards the family, and
the overall redistributive impact is small (as in Germany, France and
Italy); and

® a social-democratic regime, where benefits are generally ‘universal’, the
state replaces the market in many spheres, and the redistributive impact
is large (as in Scandinavia).

In each of these models redistribution in justified on the grounds of
reducing inequality (Wilensky, 1975; Heidenheimer, Heclo and Adams
1990). The difference between the models relates to the amount of equality
that they aim to achieve.

From a completely different perspective, the growth of redistributive
policies can be explained by positive theory (cf. Mueller, 1989, pp. 445-65).
Majority decision-making in a democracy results in the transfer of
resources from the minority to the majority. One might expect that
because there are more citizens on low-incomes than on high-incomes,
governments would pursue progressive taxation and welfare programmes
for the poor (Meltzer and Richard, 1981). However, because the median-
voter in most western societies tends to be middle-class (particularly in
societies where voter-turnout is low), political parties will advocate
expenditure programmes that disproportionately benefit the middle-class
(see for example Stigler, 1970; Tullock, 1971).

In addition, when voting on budgetary packages it is easier for
legislators to increase the size of government spending than to reduce it.
If government spending remains stable, a change in the structure of public
expenditure will mean some social groups gaining at the expense of others.
However, if the budget can be increased, benefits can be distributed in such
a way that everyone gains at least something (see Figure 8.1 in the previous
chapter). For example, legislators from rural constituencies can vote for
welfare programmes for the urban poor, in return for legislators from
inner cities voting for welfare programmes for farmers. This ‘vote-trading’
consequently leads to an expansion of public expenditure, and an increase
in public deficits (cf. Weingast, Shepsle and Johnson, 1981).

Nonetheless, budgetary expansion can be restricted by institutional
mechanisms. For example, a balanced-budget rule (like the proposed
‘balanced-budget amendment’ in the United States) prevents expenditure
from being expanded without also raising revenue. If the budget cannot be
expanded, changes in the budget can only occur through removing
expenditure from one programme (group of citizens) and giving it to
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another. In addition, if the budget has to be adopted by unanimity (as is
the case with multi-annual budgetary packages in the EU), any decision-
maker can veto a proposed change that redistributes resources away from
their supporters. As a result of these constraints, each legislator will be able
to demand that contributions by their supporters into the budget are
exactly equal to the compensation they receive. This compensation can
take two forms: direct benefits from expenditure programmes (‘side-
payments’); and indirect benefits from non-expenditure programmes.

However, according to Olson’s (1965) theory of collective action
(Chapter 7), different interest groups face different incentives to organize
to secure benefits from government. The benefits of a welfare programme
tend to be concentrated, whereas the costs are diffuse. For example, the
benefits of agricultural subsidies to each individual farmer are much larger
than the costs to each individual consumer or taxpayer. As a result,
farmers are more likely to lobby governments and fund political campaigns
to secure farm-subsidies than consumer groups are to try to prevent these
subsidies. Also, some groups find it harder to organize than others.
Because of a lack of resources and information, low-income citizens tend
to be underrepresented in the policy process, whereas doctors and
pensioners tend to be more powerful. Hence, public expenditure pro-
grammes tend to benefit highly organized or concentrated minorities at the
expense of unorganized minorities and the diffuse majority.

In sum, public expenditure is a core responsibility of government, and is
primarily used to redistribute resources from one group in society to
another. At face value, redistributive policies aim to reduce inequalities in
society, but the reality is often very different. Who gains from redis-
tributive policies depends on the interests of political decision-makers, the
political power of organized interests, and the institutional rules of
budgetary decision-making.

The budget of the European Union

Since 1988, the Council has adopted the EU budget through multi-annual
packages which fix the overall ‘ceiling’ of the budget relative to the gross
national product (GNP) of the EU member states, the structure of
revenues, and the relative size of the various expenditure categories.
Within these multi-annual deals, the precise amounts of revenue and
expenditure are agreed in an annual budgetary cycle. In both these
processes, the EU operates a balanced-budget principle: every year, revenue
must equal or exceed expenditure. Unlike national governments, the EU
cannot go into debt.
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Revenue and the own-resources system

The EU budget is funded through the four ‘own resources’ of the EU:

1. Agriculture levies — which are charged on imports of agricultural
products originating from non-EU countries, under the Common
Agricultural Policy (CAP).

2. Customs duties — which are common customs tariff duties and other
duties levied on imports from non-EU countries.

3. Value added tax (VAT) — which is a harmonized rate applied in all
member states, and which by 1999 cannot exceed 1 per cent of the EU
GNP.

4. GNP-based own resource — based on the GNP of the member states, to
cover the difference between planned expenditure and the amount
yielded from the other three resources.

As Figure 9.1 shows, the balance between these sources of income changed
between 1980 and 1995. The Council established the first three resources in
1970 to replace the old system of financing the EU by direct contributions
of the EU member states based on their relative GNP. The member states

Figure 9.1 Relative composition of EU own resources
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expected that import levies and VAT would be sufficient to cover EU
expenditure, but two factors meant that this was unsustainable. First, as
the EU became a net exporter in the 1980s, revenues from agriculture
and other import duties fell. Second, in the early 1990s the EU budget grew
as a percentage of EU GNP (see below). Consequently, the Commission
proposed the reintroduction of GNP-based contributions by national
governments {a ‘fourth own resource’). This is calculated on an annual
basis, to cover the short-fall in revenues from import levies and the VAT
levy.

Expenditure

The expenditure of the EU has grown as the policy competences of the EU
have expanded. Following the plan for the single market and the new
competences established by the Single European Act, a new budget
package was adopted in February 1988 for the period 1988-92. This so-
called ‘Delors I’ plan (after the Commission president) proposed to
increase the EU budget between 1988 and 1992 by 7.6 per cent: from
€27 500m to €29 600m (at 1988 prices). Following the Maastricht Treaty,
the preparations for Economic and Monetary Union and the prospective
enlargement of the EU to Austria, Finland, Sweden and Norway, a new
budget package for the period 1993-99 was agreed in December 1992. This
‘Delors IT’ plan proposed to increase the EU budget between 1993 and 1999
by 22 per cent: from €69 177m to €84 089m (at 1992 prices). The plan was
revised, as shown in Table 9.2, following the membership of only Austria,
Finland and Sweden in January 1995.

Table 9.2 Delors Il budget plan, adjusted for enlargement
(m. €, 1995 prices)

Expenditure category 1995 1996 1997 1998 1999

Common Agricultural Policy 37944 39546 40267 41006 41764
Cohesion Policy 26329 27710 29375 31164 32956
Other internal policies 5060 5233 5449 5677 58%
External policies 4895 5162 5468 5865 6340
EU institution administration 4022 4110 4232 4295 4359
Reserves 1146 1140 1140 1140 1140
Compensations 1547 701 212 929 0
Total 80943 83602 86143 89246 92453
Expenditure as % of EU GNP 1.20 1.21 1.22 1.24 1.2§
Own resources as % of EU GNP 1.21 1.22 1.24 1.26 1.27

Source: Calculated from data in Laffan (1997).
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Figure 9.2 Relative composition of EU expenditure
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The composition of EU expenditure between different budget categories
also changed considerably in the 1980s and 1990s. The two main
expenditure categories are the CAP and cohesion policy. The Delors I
package proposed the doubling of expenditure on economic and social
cohesion and a reform of the expenditure under the CAP, and the Delors II
package continued this strategy with a new ‘Cohesion Fund’ as part of the
social and economic cohesion budget and further scaling-down of ex-
penditure on the CAP. As a result, as Figure 9.2 shows, expenditure under
the CAP declined from almost 70 per cent of the EU budget in 1988 to
45 per cent in 1999. In contrast, in the same period, expenditure on
cohesion policy increased from under 20 per cent of the EU budget to over
35 per cent.

Consequently, in 1999, expenditure on agriculture and cohesion policies
consumed approximately 81 per cent of the EU budget. The remaining
proportion is spent as follows: approximately 6 per cent on other internal
policies (mostly on research and development); about 7 per cent on
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external policies (mostly on humanitarian and development aid); about 5
per cent on running the EU institutions (mostly on the Commission); and
the remaining 1 per cent is placed into the EU’s budgetary reserves.

The annual budget procedure: the ‘power of the purse’

A traditional function of parliaments is to ‘control the purse strings’, and
the European Parliament gained a limited budgetary role through reforms
to the annual budgetary procedure in 1970 and 1975. This procedure is set
out in article 272 [ex 203] of the Treaty. However, as Table 9.3 shows, the
1993 interinstitutional agreement between the Council, the EP and the
Commission determines how the procedure operates in practice.

The Council has the final say on ‘compulsory expenditure’ — expendi-
ture that is necessary from the treaties. This is mostly expenditure under
the CAP and the small amount of expenditure arising from international
agreements. The EP, on the other hand, has the final say on ‘non-
compulsory expenditure’ which covers annual expenditure on economic
and social cohesion and most expenditure on other internal policies (such
as research and education programmes).

Also, in contrast to the requirement of unanimity in the Council for the
multiannual package deals, the annual budget is adopted in the Council by
only a qualified majority and by an absolute majority in the EP (see
Chapter 3 for the voting rules in the EP and the Council). The budget is
prepared by the budget directorate-general of the Commission (DGXIX),
and is negotiated by the members of the EP’s budget committee, the Budget
Committee of the Committee of Permanent Representatives (COREPER),
and the Budget Council (of junior ministers from the national Finance
Ministries).

In this procedure, each institution has its own interests: the Commission
to promote further European integration and defend its support groups;
the Council to promote national interests and national constituencies; and
the EP to promote integration and policies that increase its power in the
EU system (see Chapter 2 and 3). Conflicts between these interests are
resolved through the interinstitutional triologue and in an EP-Council
conciliation procedure. Nevertheless, the EP has used its limited veto-
powers to extract concessions from the Commission and the Council, for
example by adding budget-lines as a substitute for a lack of legislative
initiative power (see Chapter 3). For example, in the adoption of the 1995
budget, the EP forced the Council to accept increased expenditure on
education and training, which the Council had cut in both the first and
second readings (Laffan, 1997, pp. 80-1).

However, the EP is constrained by its absence from the multiannual
package deals, its inability to alter compulsory expenditure, and the
limited overall size of the EU budget relative to national expenditure.



Table 9.3 The annual budget cycle

Stage of budget procedure

1993 Interinstitutional Agreement
timetable (of preceding year)

Article 272 Deadlines

EP—Council-Commission trialogue meeting on budget
priorities

EP-Council conciliation meetings on compulsory
expenditure

Commission submits a Preliminary Draft Budget to the
Council

EP—Council conciliation meeting before Council 1st
reading

Council 1st reading

Draft budget and Council position sent to EP

EP 1st reading

EP-Council conciliation meeting before Council 2nd
reading

Council 2nd reading

EP 2nd reading

EP President declares budget approved or rejected by EP

Deadline for new budget

April
July

15 June
June/July

July

early September
end of October
early November

end of November

early December

early December

1 January (of budget year)

1 September

31 July
5 October
19 November

4 December

within 15 days

1 January (of budget
year)

Source: Adapted from Laffan (1997).
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Consequently, the EP’s redistributive power is weak compared to national
parliaments in Europe and the US Congress.

The Common Agricuitural Policy

Agriculture may seem a minor issue compared to foreign affairs or the
state of the economy. But the Common Agricultural Policy is the largest
area of EU expenditure, it was the first genuinely supranational policy of
the EU, several member states maintain a romantic attachment to rural
society, and the EU public is increasingly concerned about food safety and
animal rights. As a result, the political stakes are high when it comes to the
making and reform of the CAP.

Objectives and operation of the CAP

The Treaty of Rome established the CAP as a central policy of the
European Economic Community. Article 33 [ex 39] of the Treaty set out its
objectives as follows:

(a) to increase agricultural productivity, by promoting technical progress
and ensuring rational development of agricultural production and the
optimum utilization of the factors of production, particularly labour;

(b) to ensure a fair standard of living for the agricultural community, in
particular by increasing the individual earnings of persons engaged in
agriculture;

(c) to stabilize markets;

(d) to ensure the availability of supply; and

(e) to ensure that supplies reach consumers at reasonable prices.

These goals encompass all three of Musgrave and Musgrave’s policy types:
(d) and (e) are about ‘allocation’, to ensure the supply of food at a price
that the market could not achieve by itself in 1960s Europe; (b) is about
‘redistribution’, a ‘welfare policy for farmers’; and (a) and (c) are about
‘stabilization’, to use demand-side and supply-side management to control
inflation, secure agricultural employment and increase productivity in the
agriculture sector.

The Commission brought forward proposals in June 1960 for how these
goals could be achieved through three main ‘guiding principles’:

e A single market — a removal of barriers to the free movement of
agricultural products between the member states.

o Community preference — priority should be given to produce from the
EC member states.

o Financial solidarity — the cost of the policy should be borne by the
Community as a whole rather than by the individual member states.
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After protracted negotiations, in 1962 the member states agreed to turn
these principles into practice through three mechanisms to protect the price
of agricultural goods supplied by farmers in the member states:

1. Protection against low internal prices — through a system of buying
surplus goods from farmers (paid out of the EAGGF) when goods fell
below an agreed ‘guarantee price’ in the European market.

2. Protection against low import prices — through a system of import
quotas and ‘levies’ (paid into the EAGGF) on imported agricultural
goods when the world price falls below an agreed price.

3. Subsidies to achieve a low export price — through a system of ‘refunds’
(paid out of the EAGGF) for the export of agriculture goods when the
world price falls below an agreed price.

The result is a system of indirect income support for farmers, paid for by
European taxpayers (through the EU budget) and by European consumers
(through the extra prices charged on imported agricultural goods).

Problems

When the CAP was set up, Europe was not self-sufficient in most
agricultural goods. However, as agricultural production stabilized and
Europe became a net exporter of agricultural goods, the CAP price-support
mechanism created some intractable problems:

e guaranteed prices encouraged overproduction, and production grew
faster than demand, resulting in ‘wine lakes’ and ‘grain mountains’;

o these surpluses had to be stored at additional costs to the CAP budget;

e environmental destruction resulted from overintensive land-use and
over-use of herbicides, pesticides and artificial fertilisers;

o the bulk of revenues went to larger farmers (who earned more because
they produced more), whereas smaller farmers were in need of most
welfare support;

e import quotas and levies created numerous trade disputes and prevented
the development of global free trade in agricultural goods; and

o export subsidies depressed world prices, distorted agriculture markets in
the Third World, and hence contributed to global development
problems.

The original goals had been fulfilled. However, the allocation function
was no longer necessary as goods could be supplied by the open market at
cheap prices, the redistribution of resources to farmers had made some
farmers better off than others (and better off than many other sections of
society), and markets no longer needed to be stabilized. Moreover, while
the CAP consumed ever-greater resources, its utility to European taxpayers
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and small farmers fell, and its distortion of global agriculture markets
increased. Consequently, by the end of the 1980s, the CAP was no longer
sustainable in its original form. Consumer and environmental groups,
several member state governments and a number of foreign governments
demanded reform.

Reform of the CAP: towards a new type of (welfare) policy

In 1992, the EU member states agreed the first major reform of the CAP.
These reforms were drafted and negotiated through the agriculture council
by Ray MacSharry, the Irish Agriculture Commissioner. The MacSharry
Plan made four main changes to the policy:

® Price cuts in certain sectors — guarantee prices for cereals and beef were
reduced over a three-year period, by 29 per cent and 15 per cent
respectively, to levels that were much closer to world market prices
(price cuts were later introduced on fruit and vegetables).

® Direct income support for farmers — a system of direct payments to
farmers was introduced (in addition to the price support schemes), to
compensate for historical price reductions in particular farm sectors.

® Set-aside scheme — a system was introduced where farmers in certain
sectors (particularly cereals) and in specific regions are paid to leave
their land fallow (‘set-aside’), instead of growing crops that would have
to be bought by the EU.

® Accompanying measures — new aid programmes were introduced to
promote rural development, environmentally-friendly agriculture, the
replacement of agricultural land with forests, and early retirement of
farmers.

In July 1997, agriculture commissioner, Franz Fischler, unveiled propo-
sals for further CAP reform, as part of the Commission’s ‘Agenda 2000’
budget package to prepare for EU enlargement to central and eastern
Europe. On one level, the Fischler plan proposed to extend the MacSharry
reforms: by extending price cuts in the cereals and beef sectors and
introducing new price cuts in the milk, olive oil and wine sectors.
However, on another level the Fischler plan proposed the transformation
of the CAP from a policy of price support to one of income support. Also,
Fischler proposed to strengthen the non-welfare objectives to the policy:
environmental protection; food safety (following the mad-cow disease
crisis); and animal welfare (following public protests about the transport
of live animals).

As a result, on the basis of the MacSharry and Fischler plans prices for
agricultural goods are increasingly set by the free market and consequently
the CAP is no longer about allocation or market stabilization. Instead, the
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CAP fulfils two other purposes. First, through a shift to direct income
support the redistributive function will become paramount. In other
words, the CAP is becoming a ‘liberal’ welfare state regime (in Esping-
Andersen’s typology): public programmes are funded via taxation instead
of charging higher prices to consumers, and means-testing is used to
establish who qualifies for welfare subsidies — in this case, low-income
farmers.

Second, the ‘new CAP’ aims to redress market failures resulting from
agricultural production (see Chapter 8). For example, environmental
destruction and rural underdevelopment are ‘negative externalities’ of
transactions in the agriculture market, and in the supply of agricultural
goods there are ‘information asymmetries’ about food quality and safety —
where the consumer has less information than the producer. Consequently,
by addressing environmental protection, rural development and food
safety the CAP aims to recreate the allocative efficiency of the market,
in the general European ‘public interest’ rather than the narrow interest of
farmers.

Nevertheless, as with the establishment of the CAP and the MacSharry
reforms, further CAP reform will only be achieved if the necessary ideas,
interests and circumstances coincide in the EU policy process in the
agriculture sector.

Making agriculture policy: can the iron triangle be broken?

Agriculture policy is made by an ‘iron triangle’ of agriculture ministers,
agriculture officials in the Commission, and European-level farming
interests.

First, the Agriculture Council, which meets at least every month, is the
central decision-making body — the role of the EP is limited as CAP
legislation is passed under the consultation procedure. Agriculture minis-
ters are often from political parties supported by farmers (such as the Irish
Fianna Fail, the French Gaullists, the Italian Christian Democrats, and the
Bavarian Christian Social Union) and/or represent rural regions (such as
Bavaria, rural France and Spain, East Anglia in Britain and Danish
Jutland). Moreover, the work of the Agriculture Council is supported by
the Special Committee of Agriculture (SCA) rather than the usual
Committee of Permanent Representatives (COREPER), and the SCA is
staffed by officials from national agriculture ministries, whereas the
members of COREPER tend to be career diplomats.

Finance ministers only intervene on major questions concerning the
financing of the CAP, and the heads of government (in the European
Council) are usually only called into play to negotiate the major reform
packages. Also, there are often disputes between agriculture and finance
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ministers; for example, on several occasions in the 1980s the German
agriculture minister (from the Bavarian Christian Social Union) opposed
proposals by the German finance minister to scale down CAP subsidies.

Second, agriculture interests are protected by the way the CAP is
managed by the Commission. The agriculture commissioner responsible
for initiating reform proposals and changes to the CAP regime has always
been from a farming state, and usually also from a political party with
close links to farming interests. Franz Fischler, for example, is an Austrian
Christian Democrat. The agriculture directorate-general (DGVI) is the
largest DG in the Commission (see Chapter 2), is staffed predominantly by
officials from the main farming member states — such as France and
Germany — and, as a result, is rarely prepared to listen to the views of the
consumer, environment and economic affairs DGs. Also, the day-to-day
management of the CAP is undertaken through the network of agriculture,
veterinary and food safety committees around the Commission, and these
committees are staffed with ‘national experts’, most of whom are nomi-
nated by and answerable to national agriculture ministries.

Third, farming interests are powerfully represented at the national and
European levels (Keeler, 1996). In most member states, the ‘corporatist’
relationship between national farmers’ associations and agriculture minis-
tries, ensures that farmers play a central role in making national
agriculture policies. At the European level, the Confederation of Profes-
sional Agricultural Organizations (COPA) is the most well-resourced,
well-staffed and highly-organized of all the supranational sectoral associa-
tions (see Chapter 7).

Each element of this triangle has a vested interest to defend the interests
of the other: subsidies to farmers, the centrality of the CAP in the EU
decision-making process for agriculture commissioners and DGVI, and the
independence of the Agriculture Council and the protection of the
domestic supporters of agriculture ministers. In contrast, there are few
incentives for consumers to mobilize to attempt to break the iron triangle,
as the costs of the CAP to each individual consumer or taxpayer are
smaller than the cost of organizing an anti-CAP campaign (Nedergaard,
1995).

Nevertheless, the CAP iron triangle has been undermined by two
developments. First, social, economic and political changes in Europe
have reduced the power of agricultural interests. Table 9.4 shows that
between the 1950s and the 1990s there was a dramatic change in the status
of agriculture in the national economy — the share of agriculture as a
percentage of the labour force of the member states declined from over 20
per cent to under 10 per cent, and as a percentage of national income of the
member states it declined from over 10 per cent to under 3 per cent. Also,
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Table 9.4 Changing status of agriculture in the member states

Share of Share of % of farms
agriculture as % agriculture as %  larger than
of labour force of national GDP 20 hectares

1955 1995 1955 1995 1960 1993

Austria —_ 13.3 — 2.2 n.a. n.a.
Belgium 9.3 2.5 8.1 1.6 7 32
Denmark 25.4 57 19.2 2.5 26 59

Finland — 8.3 — 1.8 n.a. n.a.
France 25.9 4.8 12.3 2.0 26 50
Germany 18.9 3.0 8.5 0.8 9 34
Greece 33.2° 208  19.0° 7S 2° 3
Ireland 38.8 12.0 29.6 54 26 47
Italy 39.5 7.9 21.6 2.6 5 7
Luxembourg 25.0 2.8 9.0 0.9 24 57
Netherlands 13.7 4.0 12.0 3.2 12 32
Portugal 21.9° 116 7.3° 2.0 52 5
Spain 16.1° 9.8 8.94 2.7 14° 15

Sweden — 3.7 — 1.0 n.a. n.a.
United Kingdom 4.8 2.2 5.0 0.9 42 60
EU Average® 221 7.5 11.9 2.5 14 33

Note: a = 1973, b=1975, c=1986, d=1970, e =EU averages are calculated only for
the states that were EU members.
Source: Calculated from data in El-Agraa (1998), European Commission (1995).

the proportion of large farms, which are most likely to survive in a free
agriculture market, increased from under 15 per cent to over 30 per cent of
all farms. Moreover, these economic changes have facilitated a decline in
rural populations and urbanization.

As a result, at the turn of the century, active farmers comprise
approximately 4 per cent of the electorate in most member states. This
has forced many agricultural parties, and parties with traditional support
in rural areas — such as Christian Democrats — to appeal to urban middle-
class voters who are the ones paying for the CAP. Voters with a ‘strong
agricultural attribute’ — including farmers, retired farmers, spouses of
farmers, voting-age children of farmers, and former farmers in other
occupations — may still constitute as much as 17 per cent of the electorate
in some member states (Keeler, 1996, p. 129). Also, placed between the
middle class and the urban working class, this constituency can be ‘pivotal’
in determining electoral outcomes. But, in the 1990s, Socialist parties swept
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to power throughout the EU, and Socialists comprised 50 per cent of the
Santer Commission. For the first time, then, non-rural parties occupied a
large number of agriculture ministries, and with these parties in power,
agricultural issues were relegated to secondary status behind combating
industrial unemployment, and restraining public finances to qualify for
economic and monetary union.

Second, external pressures have created new incentives for the CAP to be
reformed. This began with the negotiations in the General Agreement on
Tariffs and Trade (GATT) Uruguay Round multilateral trade negotiations
in 1987 and 1988. Without a reform of subsidies to European agriculture, a
ground-breaking agreement on global trade liberalization could not be
achieved. The GATT agreement was finally signed, with the EU trade
ministers and heads of state promising to reform the CAP as part of the
deal (Patterson, 1997). The MacSharry reform plan was immediately
proposed, with the highest level pressure on agriculture ministers to
approve the reform package.

A similar situation exists at the end of the 1990s, with the prospective
enlargement of the EU to central and eastern Europe. The result of the
enlargement is an expected increase of 50 per cent of agricultural land in
the EU, and a 100 per cent increase in agricultural labour. Without a
reform away from price support, enlargement would bankrupt the EU
budget.

As with the GATT agreement, agriculture ministers and COPA may
prefer to delay enlargement in order to protect their interests, but this
decision is out of their hands. Also, once international trade issues or
enlargement become associated with reform of the CAP, an ‘issue linkage’
is established, which creates new specific incentives for non-agricultural
industrial interests to lobby against the CAP. For many industrial sectors,
the benefits of GATT and enlargement are greater than the costs of
mobilizing to break the grip of the farm lobby at the national and
European levels.

Cohesion policy

According to the EU Treaty, one of the central aims of the EU is to
promote ‘economic and social cohesion’ — the reduction of disparities
between different regions and social groups in the EU. This is the classic
normative redistributive goal. To achieve this goal an ever-larger
proportion of the EU budget has been transferred to less-developed
regions. Nevertheless, how far cohesion policy is a genuine ‘welfare policy’
and how far it has been able to reduce social and economic disparities in
Europe is open to question.
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Operation of the policy

The EU has four Structural Funds:

The European Regional Development Fund (ERDF), which was set up
in 1975, is managed by DGXVI, and accounted for 49 per cent of the
1994-99 cohesion budget.

The European Social Fund (ESF), which was set up in 1960, is managed
by DGV, and accounted for 30 per cent of the 1994-99 cohesion budget.
The Guidance Section of the European Agricultural Guidance and
Guarantee Fund (EAGGF), which was set up as part of the CAP in 1962,
is managed by DGVI, and accounted for 18 per cent of the 1994-99
cohesion budget.

The Financial Instrument for Fisheries (FIFG), which was set up in 1994,
is managed by DGXIV, and accounted for 3 per cent of the 1994-99
cohesion budget.

From 1988, these funds have been managed according to four key
principles.

Additionality — the member states cannot use EU resources to reduce
national spending on regional development, so EU resources go directly
to regions or managing authorities rather than through national
treasuries.

Partnership — the policy operates through close cooperation between the
Commission, national governments and regional authorities (which in
some states had to be created to meet this goal), from the preparation of
projects to the implementation and monitoring of expenditure.
Programming — expenditure is delivered through multi-annual devel-
opment programmes (see below).

Concentration — EU assistance measures are concentrated on a series of
priority ‘objectives’.

Since 1995, the structural funds have had six such objectives:

Ob.1. Promoting development and structural adjustment in regions

lagging bebind, defined as having GDP per head below 75 per cent
of the EU average (funded by ERDF, ESF and EAGGF).

Ob.2. Aiding the conversion of regions in industrial decline, defined as

having mainly industrial employment and higher unemployment
than the EU average (funded by ERDF and ESF).

Ob.3. Combating long-term unemployment, youth employment and

social exclusion, and promoting equal opportunities for men and
women (funded by ESF).

Ob.4. Facilitating the adaptation of workers to industrial change (funded

by ESF).
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Ob.5. Promoting rural development by:

5a. aiding structural adjustment of agricultural and fisheries sectors
(funded by EAGGF and FIFG), and

Sb. structural adjustment in rural areas, defined as having mainly
agricultural employment and lower agricultural incomes than
the EU average or a depopulation trend (funded by ESF and
EAGGF).

Ob.6. Promoting development and structural adjustment of regions with
low population density, defined as having less than 8 inhabitants
per square kilometre (funded by ERDF, ESF and EAGGF).

Whereas objectives 1, 2, 5b and 6 are regional-based, objectives 3, 4 and 5a
and ‘non-regional’ — projects in any region of the EU can qualify for
support if they meet the required goals.

In addition to the expenditure under these objectives, the Commission
has set up separate ‘Community Initiatives’, which are also funded by the
structural funds. In the 1994-99 period, Community initiatives covered the
following areas:

e Planning and cooperation between border regions (Interreg IT) — €3530m.

e Adapting labour markets to industrial change (Adapt), and employment
opportunities for women (Now), the disabled (Horizon), young persons
(Youthstart), and the socially-excluded (Inclusion) — €3479m.

e Structural change in regions dependent on coal-mining (Recher 11), steel

(Resider II), the defence industry (Konver), textiles (Retex), and fisheries

(Pesca) — €2665m.

Rural development (Leader II) — €1759m.

Competitiveness of small and medium-sized enterprises (SME) — €1077m.

Urban regeneration (Urban) — €819m.

Integration of remote regions (Regis II) — €608m

Promoting peace in Northern Ireland (Peace) — €300m.

In addition to the structural funds, a Cobesion Fund was established in
1994 as part of the implementation of the Maastricht Treaty, and linked to
the specific goal of Economic and Monetary Union (EMU). Because
qualification for EMU involved meeting strict budgetary and fiscal
discipline as part of the convergence criteria (see Chapter 10), the cohesion
fund was geared towards increasing the growth capacity of the four poorer
member states: Greece, Ireland, Portugal and Spain. Two types of projects
are supported by the fund: environmental protection, and transport and
other infrastructure networks.

Table 9.5 shows how much each member state was set to receive under
the 1994-99 budget for cohesion policy. The main beneficiaries of the
policy are the four ‘cohesion countries’: Ireland, Portugal, Greece, and



Table 9.5 Member state receipts from cobesion policy, 1994-99 (m. €, 1994 prices)

Structural Funds Cobesion Total Total/head
Obj. 1 Obj.2 Obj.3¢&4 Obj.5a Obj.5b  Obj. 6 Community Fund* (m. €) (€)
initiatives

Ireland 5620 483 1350 7453 2070
Portugal 13980 1058 2700 17738 1791
Greece 13980 1151 2700 17 831 1698
Spain 26300 2416 1843 446 664 2774 8250 42693 1089
Italy 14 860 1463 1715 814 9201 1893 21646 378
Finland 179 336 347 190 450 150 1652 324
Germany 13650 1566 1942 1143 1227 2206 21724 265
Luxembourg 15 23 40 6 20 104 260
France 2190 3774 3203 1933 2238 1601 14938 257
United 2360 4581 3377 450 817 1570 13155 225
Kingdom

Belgium 730 342 465 195 77 287 2096 207
Austria 162 99 387 380 403 143 1574 194
Netherlands 150 650 1079 165 150 421 2615 169
Denmark 119 301 267 54 102 843 162
Sweden 157 509 204 135 247 125 1377 156
EU Total 93972 15360 15180 6916 6862 697 14051 15000 168038 417

Note: For Austria, Finland and Sweden the figures are for 1995-99. * = Cohesion Fund amounts are estimates.
Source: http://europa.eu.int/en/comm/dg16/guide/guid34.htm

65T
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Spain. The other regions that benefit are Southern Italy, the new German
Lénder, Northern Ireland, Scotland and the North of England, the
industrial North and the rural South of France, and the rural areas of
Finland.

Finally, like the CAP, EU cohesion policy will be reformed as part of the
Agenda 2000 budget reform. The prospective enlargement of the EU to
central and eastern Europe will bring into the EU much poorer regions
than any of the existing regions of the EU, and with specific structural
problems. Also, as the last column of Table 9.5 shows, certain member
states that were large recipients under the 199499 programme no longer
have a low GDP per head (such as Ireland and Spain). Consequently, in the
draft Agenda 2000 package, the Commission proposed that the existing EU
population covered by the structural funds should be reduced to 35-40 per
cent (rather than the current 51 per cent), that Objective 1 should be geared
towards improving competitiveness, Objective 2 should be geared towards
economic diversification, and spending under the ESF should be integrated
with the EU’s employment strategy.

Impact: A supply-side policy with uncertain convergence
implications

The result is a policy that combines elements of redistribution and
allocation. Through cohesion policy, there are significant fiscal transfers
through the EU budget from taxpayers in the wealthier regions of the EU
(in Belgium, the Netherlands, Luxembourg, Austria, northern Italy, the
Paris basin, southern Germany, the south of England and southern
Scandinavia) to the four ‘cohesion states’ (Ireland, Portugal, Greece and
Spain) and the poorer regions in the wealthier states (particularly Southern
Italy and Eastern Germany). For the main recipient regions, revenues from
the structural funds and the cohesion fund amount to between 3 and 5 per
cent of regional GDP. In other words, there is at least a certain amount of
‘fiscal federalism’ — where fiscal transfers are between territorial units
through a central budget.

However, as Table 9.5 shows, not only the poor member states are
recipients under the cohesion policies. In fact, as with the CAP, every EU
member state receives resources from the cohesion policy budget. Over
50 per cent of the EU’s population lives in regions covered by the regional-
based objectives: 25 per cent in Objective 1 regions; 16 per cent in
Objective 2 regions; 9 per cent in Objective Sb regions; 0.4 per cent in
Objective 6 regions.

This is a product of the design of the EU cohesion policy. The policy is a
regional policy, where transfers are made at the sub-state level, rather than
pure fiscal federalism, where transfers would be made between EU member
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states. Also, the GDP/head and unemployment criteria are designed in
such a way that every member state can claim to have a poor or backward
region. When measured at the level of the member states, EU cohesion
policy is as much about subsidies for the ‘middle-income’ member states as
it is about increasing the living standards of ‘low-income’ member states
(as is the case with many domestic welfare programmes).

In addition, EU cohesion policy is more about ‘supply-side’ macro-
economic stabilization than ‘demand-side’ income support. If it were a
classic (Keynesian) welfare policy, subsidies would be given directly to
low-income regions, families or individuals, for them to spend how ever
they see fit. Such a policy would increase the spending power of low
income groups, and hence the demand for goods and services in the single
market. In contrast, cohesion resources are primarily spent on ‘infra-
structure’ projects, such as improving transport and telecommunications
networks and education facilities. Such a policy increases the efficient
supply of the factors of production (land, labour and capital) and, as a
result, the competitiveness (and ‘comparative advantage’) of recipient
regions in the single market (see for example Leonardi, 1993; Martin
and Rogers, 1996). In other words, the basic aim of cohesion policy is the
convergence between regional ecomnomies rather than between regional
incomes (Anderson, 1995; Bufacchi and Garmise, 1995).

Furthermore, how far cohesion policy has reduced social and economic
disparities in the EU is uncertain. At a theoretical level, there is a basic
difference between ‘convergence’ and ‘divergence’ theories (Leonardi,
1993). On the one hand, a convergence in incomes and economies may
occur naturally in a free market: as capital flows to where land and labour
are cheapest (for example Krugman, 1991). On the other hand, economic
integration in a free market could lead to divergence: as capital flows from
the ‘periphery’, where infrastructure is weak and demand is low, to the
‘core’, where infrastructure is plentiful and there is a high return on
investment (see for example Myrdal, 1957).

At an empirical level, as Table 9.6 shows, in terms of GDP per head the
gap between the richest and poorest regions in the EU, relative to the EU
average reduced by only 2 per cent between 1980 and 1992 (cf. Helgadottir,
1994). At this rate, the six poorer regions would reach the EU average in
300 years! (Cole and Cole, 1998, p. 296). Nevertheless, Leonardi (1993,
1995) finds that if convergence is measured as the average deviation from
the mean for all regions, there was considerable convergence in terms of
GDP/head between 1960 and 1992. Because Leonardi appears to accept the
divergence theory, he concludes that this convergence must have come
about because of EU cohesion policies. However, as discussed, cohesion is
not purely about GDP/head, but about reducing ‘economic’ disparities.
For example, some of the regions with the highest GDP/head, such as
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Table 9.6 GDP/bead* in the richest and poorest regions, 1980 and 1992

1980 1992

Six richest regions Six richest regions
Groningen (Netherlands) 207  Hamburg (Germany) 196
Hamburg (Germany) 186  Brussels (Belgium) 174
Brussels (Belgium) 167 Darmstadt (Germany) 174
Ile de France (France) 161 Ile de France (France) 169
Bremen (Germany) 157 Oberbayern (Germany) 157
Darmstadt (Germany) 148 Luxembourg 156
Average 171  Average 171

Six poorest regions Six poorest regions
Anatoliki Macedonia (Greece) 49 Ionia Nisia (Greece) 53
Dytiki Ellada (Greece) 49 Dytiki Ellada (Greece) 52
Centro (Portugal) 47 Centro (Portugal) 48
Extramadura (Spain) 45 Ipeiros (Greece) 47
Ipeiros (Greece) 45 Voreio Aigaio (Greece) 45
Voreio Aigaio (Greece) 43 Alentejo (Portugal) 41
Average 46 Average 48

Note: *EU average =100
Source: Eurostat (1995b).

Hamburg and Bremen, have considerable socioeconomic, infrastructural
and unemployment problems (Keating, 1995). Steinle (1992) finds that the
most competitive regions in the single market are those with ‘intermediate’
levels of economic development, and Fagerberg and Verspagen (1996) find
that EU cohesion policy may actually have increased disparities in certain
important economic variables, such as access to research and development
resources.

Making cohesion policy: Commission, governments and
regions

As with the CAP, EU cohesion policy is made through a triangular
interaction between the main legislative body (the Council), the main
executive actors in the Commission, and the subject private interests (the
regional authorities). Nevertheless, unlike the CAP, these three actors do
not have mutually-reinforcing interests. This produces two competing
policy logics rather than a unified iron triangle: intergovernmental
bargaining in the Council on the basis of national costs and benefits;
and strategic behaviour by the Commission and the regions to undermine
the autonomy of the national governments (Hooghe and Keating, 1994).
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The volume of resources available through the structural funds, and the
package deal determining which member states gain the most and which
regions qualify for support, is decided by the national governments in the
Council. Also, in the implementation of cohesion policy 90 per cent of
expenditure is spent through ‘national initiatives’. At the beginning of each
programme period, each member state submits proposals to the Commis-
sion in the form of regional development plans or single programming
documents, on the basis of which two to six-year regional development
programmes are negotiated between the Commission and the member-
state governments, with significant input from the regional authorities
concerned. Implementation of the programmes is supervised by the
monitoring committees which are made up of representatives of the
regions, the member state governments and the Commission.

However, the member states are not in full control of the policy. The
Commission came up with the idea of the four main ‘principles’ of the
policy, each of which constrains the autonomy of national governments.
For example, ‘additionality’ forced several member states to alter their
accounting practices for managing the distribution of regional funds; and
‘partnership’ enabled the Commission to bypass national governments and
negotiate directly with representatives from the regions on the preparation
and implementation of projects, and encouraged several member states to
set up new regional authorities. The Commission has also deliberately
developed expenditure and programmes under the ‘community initiatives’
scheme, where projects are initiated by the Commission rather than the
member states, with the specific objective of addressing European-wide
concerns.

Linked to this principle, representatives from subnational authorities
have sought to influence EU cohesion policies directly. There are over 200
offices of regions and local authorities in Brussels (see Chapter 7) many of
which have established direct informal contacts in the Commission,
particularly in DGXVI (regional policy) and DGXXII (coordination of
the structural funds). Senior officials in these DGs tend to be from regions
that receive substantial resources under the structural funds, such as the
Spanish Basque and Scotland, and are consequently connected to networks
of subnational elites {(cf. Ansell, Parsons and Darden 1997). Moreover, the
Maastricht Treaty established the Committee of the Regions (CoR), which
provides representatives from subnational authorities and assemblies a
formal ‘consultation’ role in the making and implementation of regional
policy (much like that of the European Parliament under the consultation
procedure), and has institutionalized transnational contacts between
governmental authorities below the level of the state (Loughlin, 1996).

The access to and influence of regions in the EU policy process varies
considerably between the member states. Generally, the regions from
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federal states, such as Germany and Belgium, and regions with strong
identities, as in parts of Spain, Italy, France and the United Kingdom, tend
to be most influential in Brussels (cf. Conzelmann, 1995; Marks, Nielsen,
Ray and Salk, 1996). Nevertheless, several authors claim that the EU
regional policies have contributed to the process of decentralization and
devolution in states where no previous regional authorities existed, as in
France, the United Kingdom, Portugal, Ireland and Greece (Jones and
Keating, 1995; Balme and Jouve, 1996; loakimidis, 1996; Hooghe, 1996b;
Nanetti, 1996).

The EU may be some way from a ‘Europe of regions’ — where regions
have replaced nation-states as the main territorial unit of the EU political
system (Anderson, 1990; Borras-Alomar, Christiansen and Rodriguez-
Pose, 1994). But cohesion policies have pushed the EU towards a ‘Europe
with the regions’. Regions are active players in the EU policy-making
process alongside national governments and the Commission, and the
redistribution of resources directly to subnational territorial units is an
integral part of the EU political system (Hooghe, 1996a; Marks, Hooghe
and Blank, 1996).

Other internal policies

As discussed, approximately 6 per cent of the EU budget is spent on other
internal policies, and Table 9.7 shows how this was broken down for the
199296 period. The largest proportion was spent on investment in science,
research and development, with the remaining proportion evenly split
between two areas: programmes to improve infrastructure and industrial
competitiveness in the EU; and projects fostering a ‘civil society’ at the
European level and ‘social integration’ in the EU.

Research and development

EU expenditure on research and development took off in the 1980s
primarily as a result of concerns that Europe was falling behind the level of
technological development in the United States and Japan. In 1982, the
Commission and the ‘big-twelve’ European high-technology firms (such as
Philips, Siemens, Thomson and Olivetti) persuaded the member states to
agree to the ESPRIT programme (European Strategic Programme for
Research and Development in Information Technologies) (cf. Sandholtz,
1992). The success of ESPRIT enabled the Commission to secure funding
for a number of parallel programmes and the first multiannual ‘Frame-
work Programme’ for 1984-87, with a budget of €3800m. This was
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Table 9.7 Expenditure on other internal policies, 1992-96

Policy area Amount % of other % of total
(m. €) internal EU
policies expenditure
expenditure
Research and development 12556 64.4 3.8
Infrastructure 3258 16.7 1.0
Trans-European Networks 987 5.1 0.3
Internal Market 705 3.6 0.2
Other agricultural 605 3.1 0.2
operations (non-EAGGEF)
Industry 228 1.2 0.1
Energy 198 1.0 0.1
Fisheries 107 0.5 0.0
Other regional operations 235 1.2 0.0
(non-ERDF)
Transport 76 0.4 0.0
Information Market 59 0.3 0.0
Nuclear Safety 58 0.3 0.0
Social Integration and Civil 3207 16.4 1.0
Society
Education, Vocational 1510 7.7 0.5
Training and Youth
Other social operations 716 3.7 0.2
(non-ESF)
Culture and Audiovisual 480 2.5 0.1
Media
Environment 427 2.2 0.1
Consumer Protection 74 0.4 0.0
Other Areas 481 2.5 0.2
Information (on the EU) 239 1.2 0.1
Statistical Information 183 0.9 0.1
Internal EU Disaster Aid 50 0.3 0.0
Justice and Home Affairs 5 0.0 0.0
Cooperation
Measures to Combat Fraud 4 0.0 0.0
Total 19502 100.0 6.0

Source: European Commission (1998a).
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followed by the Second Framework Programme (1987-91), with a budget
of €5400m, the Third Framework Programme (1990-94), with a budget of
€5700m (a reduction in real terms), and the Fourth Framework
Programme (1994-98), with a budget of €13 100m.

Expenditure under these research programmes is distributed through an
agreed set of headings, for which academic and private researchers bid for
funding. Under the Fourth Framework Programme, the main areas of
expenditure were as follows:

Information technology (25 per cent).

Energy (18 per cent).

Industrial technologies (16 per cent).
Biotechnology and life sciences (13 per cent).
Environmental technologies (9 per cent).
Training and mobility of researchers (6 per cent).

There was also a limited amount of expenditure on social scientific
research (about €18m in 1996), under the heading of ‘targeted socio-
economic research’ and particularly focused on explaining and combating
social exclusion.

The amount of resources spent on research, and the amount under each
heading, is set by a Commission—Council-EP interaction. Since the
Maastricht Treaty, the framework programmes are adopted through the
codecision procedure between the Council and the EP. In the Council, the
national governments seek to ensure funding on areas of research in which
their own universities, public institutions and firms have particularly
interests. For example, Britain and Germany, with the leading biotechnol-
ogy firms in Europe, have consistently argued that investment in biotech-
nology research is essential for Europe to catchup with Japan and the
United States. Nevertheless, the member states are also careful to restrain
the EU budget in this area, and usually reduce the Commission’s proposals.
The European Parliament, in contrast, usually reinstates the level of funds
originally proposed by the Commission, and in negotiating the Fourth
Framework Programme, the European Parliament’s centre-left majority
pushed for industrial and environmental technologies.

Nevertheless, the Commission, in collaboration with the public and
private-sector elite in the pan-European research community, controls the
setting of the overall research policy agenda — for example by determining
which types of research should be funded by the EU (see for example
Cram, 1997). The Commission also dominates the implementation of
research policy, in terms of deciding which actual projects receive funds.
As Peterson (1995a, p. 408) argues:
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Every five years, intergovernmental bargaining between the Council and
the other institutions, eventually produces a budget and agreement on
the broad institutional parameters of the Framework Programme. But
the institutional framework for EU research policy does not change
much or suddenly over time, thus empowering a technocrocy that is
well-entrenched after ten years of the Framework Programme’s existence
. . . the Commission . . . can be counted on to remain the ‘ringleader’ of
the EU research policy networks that correspond to individual EU
initiatives.

Infrastructure

Several lines of the EU budget are devoted to investment in ‘infrastructure’,
in the broadest meaning of the word. The largest of these is the Trans-
European Networks programme (TENs), which was established in 1993
for upgrading infrastructure and fostering infrastructure links and
compatibility between the member states in three areas:

® information networks, particularly telecommunications networks;
® transport networks, particularly high-speed train links; and
® energy networks, such as electricity supplies.

Other budget lines related to this include promoting information
exchange between small firms (under ‘internal market’), promoting the
European ‘information society’ and the EU multimedia industry (under
‘industry’ and ‘information market’), and promoting energy efficiency and
renewable energy resources (under ‘energy’). Also, many of the projects
funded from this section of the EU budget are also supported by loans
from the European Investment Bank.

On these issues, again the member states have the ultimate sanction.
However, the amount of resources under each individual programme is
small, and bargaining between the member states on budgetary issues
tends to concentrate on the larger budget items: such as CAP, cohesion and
research. As a result, the Commission has been relatively free to experi-
ment with new infrastructure project ideas, and once a project is set up it
has the habit of remaining a line in future budgets. Nevertheless, the
member states did block a Commission proposal, linked to the TENs
programme, for a new financial instrument (a ‘Union bond’) which would
enable the EU to raise finances for infrastructure projects on the interna-
tional capital markets. Most national governments felt that this would give
the Commission access to funds that would not be subject to the same
fiscal restraint as the rest of the EU budget, and that the Commission was
trying to bypass the European Investment Bank.
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Social integration and a European civil society

Since the 1970s, a portion of the EU budget has been devoted to promoting
‘social integration’ in Europe. For example, in 1996, almost €400m was
spent on educational exchanges, cross-border vocational training schemes,
and cooperation on youth policies. A major part of this funding is the
Erasmus programme, which has enabled a significant proportion of
university students (the future European intellectual and professional elite)
to spend six-months or more studying in another member state. In
addition, the EU runs the European City of Culture project and helps in the
production and distribution of European-made television programmes and
films throughout the EU in the Media programme (under ‘culture and
audiovisual policy’). And the EU funds cross-border collaborative projects
promoting sustainable development in the Nutura 2000 programme (under
‘environment’).
Finally, as Laffan (1997, pp. 129-30) points out:

many obscure budgetary lines are used to create an embryonic civil
society that is transnational in nature and to counteract the excessive
representation of producer groups in the Union’<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>